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TO THE 

RIGHT HON. LORD EHSKINE, 

&€• &C. ^ 

Mir Lord, 

t/NDER your Lordship's patronage, I have 
presumed to offer to the Public, the following 
Treatise on Manorial Bights ; and, in this ad^ 
dress, it is especially necessary, that I should 
aeknowledge the grateful sense I feel of your 
Lordship's unbounded liberalify. in affording 
protection to the opinions of aiRinprofessional 
man, which, in your own judgment, may not 
b6 consonant to the practice of law, and deci* 
sibtis of the present day. I (Cannot war against 
th6 elements ; but my chief aim is, to bring these 
rights into a more close and accurate 8ur« 
vey , to trace them from the source of their foun- 
dation, and, possibly, to open a more distinct 
and clear definition of their powers and extent, 
thajQL \\ie Legi/il^t^i:^^ !^aj^ as yet thought fit to de- 
c^lare : Mpat assuredly pn this point the practice 
is a^ yaifiance jfiith the principle ; the statutes 
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that have been passed on the dispensation of 
these rights, have no where particularized the 
limits to* which modern decisions have con- 
fihtd them. T^those that have any gratification 
in the sports of the field, it is of material 
consequence, that the powers under which they 
have thought themselves justified, should be 
more accurately explained, or they will, on 
every sporting day, and, perhaps, in every hour 
of the day, be subject to prosecution for tramp- 
ling on the lawsy and trespassing on the rights 
of others; in ^^s point of view^ sportsmen must 
see it, and if these rights which, in the present 
state^f uncertainty, I shall only stile pre- 
sumed rights, be extinguished : — from that pe- 
riod, may be dated the extirpation of all ani- 
mals; coming under the denomination of Game, 
throughout the Kingdom, and a full stop to all 
the recreation, which, by long usage and cus- 
tom of the country, it has heretofore afforded. 

My Lord, I know your Lordship^s sentiments, 
and' the greatness of your mind too well, to 
attempt a long discourse in the usual stile of 
dedications. Such high qualities your Lordship 
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hds demonstrated in a more illastrious manner, 
than it is in my power to portrait ; give me 
leave therefore to add only, that howsoever 
great may be the number of those who profess 
to honor and respect you, theregis not one that 
does so with more perfect and unfeigned since- 
rity, than 

Your Lordship's 

Most honored, and 

Very faithful Servant, 

THE AUTHOR, 

9pth Jaa. tSlf, 
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^1 , ..... 

XNTO whose h^nd ftpever thiar Treatise m«y 
fall, be^itknown, that it wa# not at first ian 

tended for public yiew. At the . instigation of, 

,■•■.-•. 

friends, it^ is brought foi^ward^ and with inort 
ofd^^.^Pr^^^^^^ ^ ^^^ investigation of thf - 
sfibject^ than. to jay down any positive dietunh 
fvff^ which, the decisions of the present tunea 
may. h^jye.^eefned. to differ^ The circumstance 
which gave rise to this Tract, was the issfie of 
a contest on the question of manorial rights ; 
lawyers of rthe foresent day haye^ indeed, widely 
differed in their opinipn^ on this subject '; soma 
hare' gone so far -as-^toidetefteine, that lords ol 
manovsv'in respect^ t6 the GalKie, have no pecu-^ 
liar ri^fat^y iexcept ov^r the waste > of their" re« 
^ctiTS' manors, and - such freehold property as 
they mclytj^ossess^tfaereinj and that, not withstand^* 
ing the ^iteveral Acts ^of ^ Fgiitiiiaiheht thkt hiave 
been ^ pkssed, einpoweriAg ^ lords and ladies of 
manors* to appoint gamek^pcttiftt 'for preservation' 
of the CkJiQe within their ieveral districts, yet 
tidkt fttch appointments aire altogelher inefficient 
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to any extent beyond the lord's waste, or other 
property in fni^ictual jpossessioii^* so that in 
eflfect the lord of a manor has no authority in 
respect thereof, beyond that of any qualified 
pfdpYiettft 6r Scifupiei*' of latid; and iiot eveh 
SD-gpedf in defa^flt of a due reservation, with- 
<Jttt 'tfhieh' ^ther himself or his gamekeej)er 
would be amenable to the law as a trespasser; 
Vms is Hie dietum of aJeamed professori who 
fcte^-maSde^ee^ to controvert the doctrine of our 
^iW4t commentator on thelawS of England, and 

*|iori whose^ authority the courts of law do seem 

. ■ ■ ' 
id rclyl- ■'•■•■••*'*<'•'•• ^ ' ■ ' 



• ' • 1 



( ♦ 



vIUiw iearlbl .oM; in^ei^,'f(^ a layman to 
enter the - ^liists with^ so gr^t j a professor on - a 
^iitt)of right, .but id^^no^^nan' (except the Pope,: 
tkeg^fsay) is ihfallibi^ -so I ^ have^ presumed to 
qiiestiionilthe! :dMtrinei>f ibis le^ymed professor^ 
«1id/ wit]irSQnkei.titanieatiie88 itoi:; s^rch into,; j and 

" . • " 

to^/exaiaiQe ;thejj$itx(^bQ^^ has 

gi;9ji^d(e<^ hi^. ppwWWti t^,se$ Jtft)1i[ far they give 
^ >sQU]^d foiin4^iwitq{the^vdQ94riiie^:,Iie hfis ad-' 
yofikped ; 4hi}1) k in. ios^^T) i.9r bff ^th^ <more< accurate 
fj^diptmcli:W;tb^pa^Vij«9ipf;il4^^^ point,iI have 
f^ifite^iiion a;iQi^se^ viiH^h, liitely qaim^ befor/^ the 
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court, at nisi priuSj and upon which a decision 
has passed, in its consequences of very great 
inoment to the principal Estatesmen of England, 
i^iustib^h ai Uti uiAMg^ aVM 'u^t» Ihe ' l«ng 
used authorities in lords of manors, to exercise 
the rights of royalty and jurisdiction in and 
throug^hout the several districts^^ ovpr wj^icfi they 
were held to preside ; rights which, I may pre- 
sume, have ever been enjoyed, as incidental to 
the grant of a baronagibr.or manor, as attached 
to this species of enfranchised and incorporeal 
inheritance from the ' earliest period of its ex- 
istence.. . ' . i ; * 

I'm. ' ■ * 

T^his short Iirt rodttctlojt I de^ stiflS cieii t to 
open the case ; J har^ std^^d'tt'^^rictly tb 'tfic 
ppiijt and letter, ^ ft^fi, iff jl;lji^,^|p[)pte| stated I Sub- 
mit it to the judgment of the learncfd reaid«iv 
accompanied only with such remarks as I find 
sftppbrted by thie best authorities. 
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OFtmOMS CONCERNING MANORIAL 

RIGHTS. 



INTRODUCTION. 
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First) The case, 

Becondly, Thff question $ubinitted, with the 
ofiinipA of coiiasdi thereon. 

- Thirdly, Thfe commeht, as applied to the case^ 
land opinioh. 

w ■ 

Fourthly, General Observations upon the rights 
^f manors, their origin and extent, as derived 
from the best authorities. 

Fifthly, The sum of the whole matter. 



THE CASE. 



J.N the year 1798 a sale by auction was held, 
ill one of the western counties for the manor of 
A. — ^with the several demesnes thereunto belong- 
ing, under the following conditions : 

First, The said manor and premises to be 
put up in one lot^ and if not disposed of entire^ 
to be then divided, and offered for sale in parU 
and parcels, ^ 

Secondly, If the said manor be not sold en*^ 
tire, but divided and sold in separate * lots as 
abovementioned, the sellers, in such case, re- 
serve to themselves and their heirs, the right of 
free-warren in, over, and through the said ma- 
nor, jand all lands thereunto belonging, toge- 
ther with all other royalties, privileges, and 
manorial rights whatsoever, incident, or any* 
wise belonging to the said manor. ' 

At the sale, the division of the demesne lands 
of the manor into many lots was adopted, and 
a great number of them were then and after- 
wards sold to different purchasers. 

In alt the conveyances of the lots sold at this 
auction, x>r at any subsequent time anterior to 
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the conveyance of .the manor was contained the 
following exception: 

Excepting, and always reserving out of the 
present release unto the said vendors, their heirs 
and assigns for ever, as lords of the said manor, 
the right of free-warren in, over, through, 
and upon the said hereditaments and premises 
hereby released, and every or any part or par- 
cel thereof, and also the right of hunting, hawk* 
ing, fishing, and fowling, in, over, upon, and 
through the same parcels and premises, and all 
other the royalties, privileges, and manorial rights 
whatsoever, now or at any time pas((, used, had, 
exercised, and enjoyed, by the lord or lords of 
the said manor, in, over, through, or upon, ov 
in respect of the said premises. 

In all these conveyances, as well as in the 
subsequent conveyances of other demesne lands 
of the said manor, is the following tenendum : 
To be holden, nevertheless, of the high and chief 
4ord or lords of the fee of the said premises, by 
and under the rents, duties, and services there- 
fore due, ^md of right accustomed. 

In the conditions of sale at the last auction, 
which was held on the 16th and 17th days of 
4^anuary, 1798, the first clause is : 

First, That the sellers reserve to themselves ^ 
and their heirs, the right of free-warren in. 
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over, through, and upon the said lands, heredita- 
ments, and premises, now proposed to be sold, 
and also the right of hunting, hawking, fishing, 
and fowling, in, upon, and through the same, 
with all other the royalties, privileges, or mano- 
rial right^whatsoever, now and of times past 
used, exercised, or enjoyed by the lord or lords 
of the said manor, in, over, through, and upon 
the same premises, or anywise incident or 
belonging to the said manor* 

In the printed particulars and conditions of 
this sale, w^s comprized the manor and royalty 
itself, being lot the 77th, and last was thus ex- 
pressed : — ' 

Lot the 77th, the manor, with its rights of 
keeping bourt royalties, privileges, and immuni- 
ties thereunto belonging— the purchase was not 
made at the auction, but on the 22d of January 
following, when the purchaser entered into a 
written contract as follows : ' 

I, A. B. do hereby agree to become the pur- 
chaser of lots 76, 77, and 60, mentioned in 
the printed particulars, for and at the price 
of £ , and on the terms and articleg 

in the conditions of sale hereunto annexed; 
as witness my hand, the 22d day of January, 

, 1798. 

b2 
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. N, B, The lot 77, is the manor in which 
the free- warren and» chief rents are to 
pass to the purchaser, together with cer- 
tain tenements as therein mentioned. 

In pursuance of the said contract, the pur- 
chaser took a conveyance of the same, which, 
after particularising the scite and boundaries of 
the several tenements, recites as follows y And 
also all that the said manor or lordship of A, 
situate and being as therein mentioned, in the 
parish of ■ ■ i 'y or elsewhere, within the 
gaid county, together with all manorial rights, 
royalties, ju^ivileges, immui^ities, and appur- 
tenances whatsoever to the same belonging. 

And also all ways, paths, passages, wastes, 
commons, courts, court leet, and view of frank- 
pledge, court baron, free-warren, goods and 
chattels of felons and fugitives, felons of them- 
selves, estrays, liberties, rights^ chief rents, 
services, royalties, privileges, jurisdictions, pro- 
fits, commodities, advantages, and emoluments 
whatsoever, to the saidmanor or lordship, here- 
ditaments, and premises, - hereby granted and 
released, or mentioned or intended so to be, 
belonging or in anywise appertaining, or with 
the same or any part thereof, now or at any time 
held, used, occupied, or enjoyed, or accepted, 
repilted, deemed, taken or known, as, or to be 
part, parcel, or member thereof^ &c. 
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I have been thus particular jn my recital, to 
show that the grMl was charged with all the 
privileges incidental to the rights of a manor, 
BO that the question of right was not embarrassed 
by any want of latitude in the expressian, the 
rights w^ ample to all the purposes which the 
question could embrace. 

The opinion of counsel was taken upon the 
following queries y 

* . - ■ 

First, Whether, by virtue of the exception in 
the conveyance, the purchaser of the manor was 
entitled to sport on the several purchased lands. 

Secondly, If so entitled, then^ whether it b^ 
a mere personal right in himself, his h^irs and 
assigns, the (future) lords of the manor restricted 
to, and to be exercised personally and indivi- 
dually by him and them, of whether it may 
be deputed to his gamekeeper, servants, or 
friends. 

Thirdly, If you should be of opinion that the 
conveyance in the words it is given, should not 
be sufficient to pass to the purchaser that right 
of sporting which is excepted but of the con- 
veyance of the demesne lands, can the pur- 
chaser take any, and what effectual course to 
compel a grant to him of such right of sporting 
so excepted as is before shown ? 
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Fourthly, There being probably no such ex- 
ception in the conveyance o£ the demesne lands^ 
^ subsequent to the purchase of the manor, has 
the purchaser of the manor any right whatever, 
to sport on such last mentioned lands ? * - 

Fifthly, If you shall be of opinion that the pur- 
chaser of the manor has not in any of these 
cases a right of sporting, have the respective 
previous purchasers, in whose conveyances the 
exceptions are made, a right of sporting over 
their own purchased lands ? 

Sixthly, Has the purchaser, as lord of the 
manor, a right to sport over any of the lands, 
nvithin the extent of the manor, not in his own 
occupation, even in his demesne lands, occu- 
pied by his lessees, unless under an express 
reservation of siich right ? 
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The answer given by couftsel to the queries 
above stated, is thus : 

First, .1 am inclined to think, that the pur- 
chaser of this manor is entitled to sport in a fair 
manner, and at seasonable times, on the lands 
of purchasers whose conveyances contain the 
exception and reservation before stated. 

Secondly, I think it is a personal privilege, 
and confined to the purchaser as lord of the 
manor, and that it cannot be deputed to game- 
keepers.* ' 

Thirdly, No answer. 

Fourthly, It can only be claimed where there 
is an express reservation and exception in the 
conveyance to the purchaser. 

Fifthly, Every man (subject to prosecution 
for penalties, if not qualified to sport,} may 
sport on lands in his own possession, the excep- 
tion was never meant to prevent the possessors 
from sporting. 

Sixthly, They can only be restrained by pro- 
secutors first qualified. 

The lord of a manor, merely as such, has no 
right to enter on another's land to sport, or do 
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any other act, tke right can only arise by ex- 
press resefvation by him who had the whole 
demesne of the land, and might reserve what 
he pleased on the sale and conveyance* 

The purchaser, as lord of the manor, may ap- 
point a gamekeeper thereof, but that g?ime- 
keeper cannot, I think, enter on lands, not in the 
lord*s possession, without subjecting himself to 
an action of trespass, if he has not the consent 
of the occupier,— he will not be liable to any 
penalty for sporting within any part of the manor 
subject to the reservation and exception, but 
not beyond it. 



I have stated this as * the opinion of a very 
eminent lawyer on the case, and the decision 
according with it, it naturally became a cause 
of enquiry how it should happen, that from time 
beyond memory^ the usage should have been so 
^ directly opposed to that which is given as the 
law upon the case. This leading to a deep inves- 
tigation of the subject, I am entitled to give the 
re^M/^:— Hiot being of the profession of the law, 
I presume not to any technical certainty in my 
opinions, I bow with due respect to these of high 
authority who • may think otherwise, but it is 
an axiom in logic, that where the principles 
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are true, the eflfect must follow ; it is upon the 
basis of truth that I would establish my dic- 
tum, an4 if thereon I am secure, I am freed 
from all apprehension for the result. 

I presume, therefore,^ to contend : that the grtme 
is not oV ever was taken as property annexed 
to the soil ; — ^tliat neither the statute or common 
law or common usage can be shown to justify 
any such pretence ; — ^that the statutes of legal 
qualifications have proved the contrary ; — that 
the game has ever been held as an appendant to 
the prerogative of the crown ; — ^that the crown 
has immemorially exercised the right of en« 
circling large districts for the preservation of 
such property as an inherent right, and eiidow- 
able at its will upon individual subjects of the 
realm, and that such endowments heretofore ob- 
tained, have, under such title, been held and 
enjoyed down to the present day. 
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OBSERVATIONS. 



I I 



The character which the game laws has 
lately assumedy in direct opposition to former 
usage and custom, has made it a matter of 
gfreat moment, as well to the lords of manors 
^s to the proprietors of land, ^o ascertain the 
ground upon which these several us^ges^ rights, 
^nd customs are founded. 

If one may be allowed to resort to the his- 
tory of former times for any intelligence upon 
the subject : enough of information may be ob- 
tained to render these rights perfectly clear and 
The r^tf of conclusive ; the rights of the fdrest, the chase, ^ 
fwe-warreiiy ' frec-warren, and manors, are amply defined by 

Sir William Blackstone, in his Commentaries on 
the Laws of England ;-<rfrom the Conquest down 
to the present time, we are well informed of the 
governing principle, and of what had been the 
uninterruptedfCustom and usage under it. 

Before the Conquest indeed, these and many 

other of our feodal rights were involved in much 

obscurity, and in many instances exerted with 

Set Rapin, great rigor and oppression ; but as it happened 

jmpj. Con. ^^^^ William the Conqueror, as well as many of 

his successors were great sportsmen, these rights, 
as appertaining to their prerogative, were as 
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strictly defined as any other, the rights and pri- * 
vileges of which the crown was possessed, and 
under such endowments were these several pri- 
vileges handed down to the possessors, under 
the designation of forests, chases, free-warren, 
baronies, or ipanors, with the royalties annexed. Baronies or 
and this has been held as the governing prin- royalties toh 
ciple to the present day, at least down to the 
period at which this Editor set himself about to 
subvert the establijshed doctrine, in respect to 
the game l^ws, and to throw into doubt and con- chani^ of 
fusion what had ever been held and acted upon •^*^*^ 
as an unquestionable right. 

These opinions, (it seems) bespeaking a new 
order of things, are taken up and cherished as the 
law of this time, to the abolit^n of all former 
laws that had from time to time been enacted, 
and invariably observed for the preservation of 
all wild animals denominated game. 

Upon this change of right, of custom, and 
of law, I beg leave to oiBTer some observations, 
but for the present shall confine myself to the 
statement and opinion before recited. — 

I shall begin therefore with reference to the 
first point in question, as it is stated in the 
.former part of this Treatise, respecting the right 
of sporting, &c. the answer to which is, that Kigfatof 
the purchaser, as lord of the manor, &c. is en- ^ 
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titled to sport in a fair manner, and at season* 
able times, on the lands of purchasers, whose 
conveyances contain the exception and reser- 
vation expressed in the case, and here I must 
remark upon the very singular restriction with 
which this right seems to be charged, namely, 
Restfictioo on a right of sporting in a fair manner^ and at 
ijwrtingy &c» seasonable times. Sec. which leads me to enquire 

whether there is any other restriction applicable 
to the purchaser's right, than there is to any 
other man's right of sporting, under any other 
title, namely, the being generally amenable to 
the laws for any wanton or unwarrantable in- 
jury? 

« 

Pig&t of sport- The next observation I have to make, is oh 
St^wS! the purchaser'srtright of sporting, being confined 

to the lands of such only whose conveyances 
express the reservation and exception of the 
game, &c. 

My observations respecting this point are 
'grounded upon this fact, that all the deinesne 
landj» within this manor, now sold off in de- 
tached parcels, were sold with reservation of the 
game, as long as the manor was held by the 
seller ; but that when he had sold the manor he 
no longer thought it necessary, (nor could he 
correctly,) make such reservation, after having 
transfeared his right to another^ How then. 
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c^an it be ^ of any consequence as affecting the 
ri^ht, whether the subsequent conveyances were 
charged with such exception or upt ? Whatever 
rights the former lords of the manor were pos- 
sessed of, in respect of the royalties they had 
conveyed t# the purchaser, previousf to such 
subsequent sales, and the omi^ion of such reser- 
vation could not, (as I apprehend) defeat the 
rights which they had before granted and trans- 
ferred, as appendant to the manor ; ihey had 
9old the manor vnth all its rights, royalties, 
and privileges, &c. as heretofore due, and of right 
accustonied, and with it they had sold sufficient 
of the demesnes to support and continue its title 
and existence, the purchaser being before pos- 
sessed of several tenenients belonging to the 
same manor, and still within its jurisdiction ; and 
although at any sale subsequent to his purchase 
of the manor, no exception or reservation of 
rights was made to such subsequent purchasers, 
it could by no means supersede or defeat his 
title to the rights already transferred j such de- 
fault, however it might make a question between 
the seller and purchasers of such subsequent 
Mies, could certainly not affect bis piievioas 
title. 







So with respect to the. reservation oi'^Tffiie Right of r«. 
and right of sporting, which the proprietor of. Jh^game, &c. 
the land may or may not choose to make with 
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his tenant, (if the reservation or exception ht 
omitted,) it can in no wise affect the paramount 
title of the lorA of the manor. — ^If (for instance) 
amongst other things, a chi^f rent had been due 
and payable * to the manor, out of any lands 
transferred to others by a subsequ^t sale, and 
no reservation of snch quit rent had been made, 
such omission J^udge might have subjected the 
seller of such lands to a retribution equivalent 
to the value of such chief rent, but could in no 
wise have ousted the lord of the manor of liis 
right, and I submit that the question above 
cited must lead to the same conclusion. 



Manorial 

Distribtttioa 
#f property, 
fee Home on 
llic Conquest. 



Graat jbT Imi* 
tony at manor 
and royalty. 



With rej^ect lo manorial rights, it is here 
necessary to observe, that, upon i. e. very soon 
after the conquest, a distribution of all the lands 
within the realm was made by William the Con- 
queror, to certain individuals^ his followers, 
and others his favorites, on some it was be- 
stowed, and on others, it was confirmed in cer- 
tain districts, sometimes under the denomina- 
tion of forests, or royal chases, free- warren, 
and manors, or baronies, (which last in these 
times were synonimous terms,) and such wefk 
all granted with the royalty annexed.— I be- 
lieve there is no instance of any grant of a ba- 
rony or manor without the royalty, and which 
royalty was ever taken to be an emanation 
from the prerogative of the crown, and granted 
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ifidivisibly with the manor, and which Mb al- 
ways been held to comprehend the game within 
such district. 

V. 

In forests, in chases, and free«-warrens, it Foresu, 
gave the sole and exclusive property of the free-warrent, 
game, but in grants ot a lesser distinction, property m 
such as the manor and royalty, it seem&ito ^^'^' 
comprise only a general property with the sole baronj wM 
righ£ of jurisdiction, namely, a right in the gtJ^!S^* 
lord of the manor of taking and destroying the ^di^n. 
game for his own use, as well as of protecting it 
from the depredations of others unqualified, 
or from any other unlawful means of destruction ; 
and, in support of this right, several statutes have 
been enacted, empowering lords of manors to 
appoint, and depute gamekeepers within such Awtantma^ 
their several districts, for the more effectual pre- keepert. 
servation and protection of the game, and with 
the power of taking the same for the lord's use. 

Until of late years, this has been the esta- 
blished law and usage of the country ; the proprie- 
tors of tnanors, and of lands within the same, 
were ever held and governed by these laws and 
regulations, and' no one had presumed to offer 
any opposition to it, until a late Editor, in chrUtkriii 
his notes on the Commentaries of Blackstone, ct^JSf^ 
thought fit to throw out doubts, and to suggest **'^^* 
objections to this doctrine of the learned com- 
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mentor, and in a manner most equivocal, to 
question the authority on which this doctrine 
was founded— but you shall briefly see what 
his opinions are, and upon what foundation 
they have been erected j see the Editor's notes 
subsequent. 



Jt is very well known, that many of oi\r feo- 
Feodal ri«ht», dal riffhts are become obsolete and out of use, 
othen in f uu ' and perhaps very properly so, whilst others of 

them still hold their ground with all the privi- 
leges attached to them, and at this day make a 
very considerable figure in the fabric of our con- 
stitution ; and as such the royalty of a manor, 
which indisputably is still in existence, and in 
full exercise to this day, as a right emanating 
from the crown, and held as an especial part of 
its pretogative, perfectly distinct from the pro- 
perty of the soil, and in no degree connected 
with, or appurtenant to it ; else how should it 
be, that large districts were erected by the crown 
into forests, chases, free-warrens, manors, or ba- 
ronies, or the like ; it is not pretended that the 
lords or persons holding jurisdiction ov^r these 
districts, were possessed of the entire property 
of the soil. 



mider 
tlie preroga- 
tive of tlie 
crown« 



To the third question, the learned counsel 
makes no observation, but is of opinion, that 
it is a personal , right confined to the purchaser 
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and his assigns, aad cannot be deputed to a 
gamekeeper, (a) this opinion, I presume, is 
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fmj The kmmed coonsel, 
in bis mnswer to the secood 
fwrrr, treats it as a personal 
rigjbt, confined to the pur* 
ckaser and his heirs, and that 
it cannot be depv ted to agame- 
keeper ; bat, it is presumed, 
ac»t to be a personal right, but 
aright in quality of tbc honor 
and domain, and so deput- 
able to his gamekeeper, who, 
in right of such deputation, 
(fiw«tfiac)is endowed with 
tba like powers as the lord 
bimself ; for, mark the words 
€if the fcserratioo, ^ EjLcrpt- 
ing and alwajfs reserving out 
€if ibis present release unto 
iLr Bud vendor, his heirs and 
assigiis for ever, as lord of 
tbc said manor, tbe right of 
free-warren, and also the 
right of hunting, hawk- 
ing, fowling, and fishing, in, 
Ofver, upoo, and through the 
same parcels and premises, 
and all other the royalties.** 
And, MOteofer , it seems well 
to obsenre, that by tbe above 
exception in the purchaser's 
coMVcyance,'tbe vendor bad 
retained to himself and his 
assigns, a/? rigki of sporting 
<iver the said premises, as 
well being lord of the manor 
as otberwise, the purchaser 
having relinqnished Lis right 
(if any) that he might have 
enjoyed as tenant in fee 
or occupier of the said p re- 
mits: and it is a natural 
consequence firoia tbeoce. 



that the purchaser. In ex* 
ceptiog and relinquishing 
this right to the vendor, his 
heirs and assigns, was recom* 
pensed therefore in the esti« 
mate of bis purchase; Ais 
opinion is fully exemplified 
in the case of Tie Earl cf 
AbiHfnc V. luuf, as reported 
5th January, 1814; the fol- 
low ing singular gsme case 
was Lately decided in the se- 
cond division of thelulinburgb 
court of session : * 

*^ Blr. Innis, of Balnacray, 
holds an estate of Ballogie in 
Aberdeenshire, with the li« 
berty and privilege of fowU . 
ing in the forest of Bine, 
whicb has been conferred on 
his predecessors by t^ bishop 
of Aberdeen, to whom tbc 
propeny of tbe forest an- 
ciently belonged ; this forest 
is now tbe property of the 
earl of Aboyne, and as tbe 
game wbich it contains is aa 
object of considerable im- 
portance, bis lordship bad 
recourse to legal procec^dings, 
Uh the purpose of putting a 
stop to certain encroachments 
in the^ way of sporting, whicb 
had been made by neigb- 
bouring heritors ; and, witb 
respect to Mr. Innis's privi- 
lege be contended, that it 
wa» of a personal nature, and 
could not be communicated 
to friends and gamekeepers, 
or at least tbat it could not * 
be communicated unless Mr. 
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Rifrlits inhe- 
rent to the 
lord 0f a 
manor, o^ ap- 
pointing a 
gamekeeper. 



r 

groiihded upon a strict adherence to the letter 
of the grants but in respect to the general right, 
I should like to be informed whether the power 
in every lord of a manor'; (duly qualified) of. 
appointing or deputing a gamekeeper over the 
same^ be not an iHhcrent (|uallty in such lord 
o£#a manor, warranted by several statutes, to 
\irit, 22 & 23 Car. II. c.'25. 5 Ann. c. 14. and^ 
confirmed by 9 Ann. c. 25. and that without 



Innis was tii^msrlf of llie 
party. That giiitleman, on 
the other hand, fnaintiiined 
that his right was entitled to 
a liberal interpretatioh, and 
that he was. entitled to coin- 
munitate it to any friends he 
inight choose, as well as to 
his gamjifieepers ; and such 
had been the manner in 
Which it had been exercised 
by his predecessors from 
time immemorial, and he re- 
ferred to tfie ancient forest 
laws in support of his plea.^' 
Lord Meadowbank, before 
iwbom ttie: calise originally 
came, considered Mh Ihniss 
right as one of a very uhUsiial 
nature, but, as it was adhiit- 
ted by the earl that this gen- 
tleman had such a right, 
his lordship proceeded to 
give judgment on its import, 
sustaining Mr. Innib*s defence, 
in respect that this privilege 
implies, from the very nature 
of it, a right to communicate 
the same to friends, game- 
keepers, and assistants, when 
cojjferrcd; without an ex- 



press restriction in that re- 
spect. 

The cause having been car- 
ried to the Inner houst, a rte- 
mit was made to the lord or^- 
dinary, to consider whether 
the right of franchise in qucs» 
tion is communiable, as the 
ordinary franchise of hunt* 
ihg and fowling; wheh h\% 
lordship,found " that thfe said 
privilege may be lawfully ex- 
ercised by the defender per-' 
sonally, or by his gamekeeper 
duly authorized for that pur- 
pose, or by any qualified, 
friend whom he may permit, 
whether liis tenants in Bal- 
logic or not, or >\helher the 
defender be personally pre«» 
sent or not, but always in 
such way and manner as not 
to be allusively exercised or 
encroach unn-asonably on, 
or absorb the general right of 
fowling, as well as hunting, 
belonging to the pursuer, over 
the said forest.". This judg- 
ment was afterwards adhered' 
to by the court.— T/;//e5, 5ik 
January^ 1814. 
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any restraiiit or reservation whiatsdever ; in snorts 
I have never se^n, or am I aware of any prece^ 
dent to the Contrary, (b) 



I.U. 



(b) Cbitlyon Game. Laws, 
vol. 1, fo. 25, icllb you, that 
the&tat. 5^9 of Anne, gives 
no express authority to &;amc« 
keepers to go over the lands 
of others within thie manoi^i 
^ Ann. c. 14, s. 4, . directs, 
*' that it shall and may bd 
•* lawful for any lord ot lady 
" of a manor, to appoint one 
•* or more gamekeepers of 
•* hi« or her tesf>ecfive lord- 
** ship or m^ nor, by writing 
**" under his or her haiid and 
*' seal, to empower his or hef 
.** gamekeeper or gamekeepers 
** upon his or her Own loH-' 
** ship or manor as aforesaid, 
^* to kill or destroy the game 
" thereof/' Now, with all 
.due de&rence to this learned 
gentleman's opinion, I pre- 
'sumc to think that the words 
"!>£ this statute are sufiicienily . 
clear and express, and do 
sufely cohvey the sehse and 
meatftng-of tlielegi(»lature-as . 
•towards their effect, and that 
if any part W4thin\.such dis- 
trict bad boeo^ cxci'pted, that 
ftuch exception must have 
been exprcissed, and for fur- 
.tl&ei: intelligence, sec the form 

• uf deputation, i)»sued undlir 
authority of the act of ^ 

• Geo. 111. c* ^5. and 52 Gcp. 

\U. 
% Form of gamekeeper's de- 

"putation :*— 

I,A.B.oi;C , in the 

v'ounty of D , esq. 

c2 



41 



Iord of the m<inor of 
I , in the said coun- 
ty, do hereby nominate, 
authorize, and iippoint 
F. G., of the parish of 
l\- , in the said coun- 
ty, labourer, to be ray 
gamckcepe^ofand with- 
in my said manor of 

E aforesaid, with 

full poiVer, "licence, and 
authority to kill any 
hare, pheasant, part- 
ridge, or any other mim6 
whatsoever, in and upon 
my said manor of li — -, 
for my sole use and im- 
mediate bi'ne6t,aiid also 
f to take and seize all such 
guns, bows, j^yhound^y 
setting-dogSj lurchers, or 
other dogs, to kill hares 
br conies, ferrets, tranv 
mels, lowbels* bays, or 
other nets, hare-pipes, 
snares, or other enginek 
. ..' for taking and killing of 
conies, hares, pheasant^ 
partridges, or othrt* 
game, as y^ithiri ttic pre- 
cincts -of the s&td minor 
of fi— ^ — , shall be usejd 
by any person or jJersonS, 
who by law ^re prt)hi- 
bited to keep bt use the 

• same:** 

Given under iti'y hand and 
^edl, this ^Sth day bt August, 
1813, . ' 

Signed A. B. (L. S.) 

■ 'i . .. . I '. . . 
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The 22 & 23 Car. II. not only gives a gene« 
ral right of appointment, but distinctly autho- 
rizes and empowers them to enter upon any part 
within the precincts of their respective manors, in 
Bight of search of vermin, or unlawful ensfines set for the 

tearcliing for ° 

uniawfni en- destt^uction of game, and this expressly to protect 
the game from the ravages of poachers^ and 
noxious animals, accustomed to prey upon the 
same, and hereupon a question arises, which I 
think it proper at this period to take notice of : — « 
wiTdseo?'*^* Suppose a gamekeeper, in pursuit of or in search 
^s^^- after such noxious animals, or such unlawful 

engines as are so prohibited, should enter upon 
lands within the manor, though not of his lord^s 
property or occupation, and should start or 
spring thereon a hare, pheasant, partridge, or 
any other species of game, and should kill it, 
and take it off with him, whether, in such 
ease, he could be deemed a trespasser ; he is 
clearly authorized to enter such lands for the 
purpose of searching after ualawful engines, 

Sealed and dcliTered, being ~ ample scope to a gamekeeper 

' first duly^stampedy in the to traverse all and every part 

presence of within the district of his nia« 

J. B. S. nor,' in search of the game. 

No. 207s. or engines of destruction, and 

D » it is an inconsistency hardly 

^September S, 1S13. to be conceived, that the 

Hegisteredy very first step he should 

» R. £• take under this authority, he 

Clerk of the peace. shall be deemed a trespas- 

Truly this deputation, ser, and subject to the paint 

under warranty of several and penalties of the law for 

acts of parliament/ does give such transgression. 
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and such noxious animals as are destructive of 
the game, and being deputed to kill game, by 
what law is he prohibited from so doing ; it is 
not enough to say quo animo, does he enter 
upon these lands, it must be mato animo^ to con- 
vict hiiuof the offence. He qannot be deemed Notrcfpati. 
a trespasser for acting upon the s|,uthority of an 
act of parliamenti but in reference to the opinion 
it may be further observed, ihoX the restriction 
which the learned counsel has judged to con- 
troul the right of th^ lord of a manor, tp enter 
upon another's lapd, (unless under an express 
reservation) goes to extinguish all manorial 
right of royalties whatever ; because the lord of 
a manort not being in immediate possession of By svrh 
such demesne lands, has no power to make such nunonai 

. ■ ^ 1 i? right timihi- 

reservation to a tenant, and oi consequence utcd. 
must be barred of his right of sporting, but the 
contrary, it may be presumed, is the fact, and 
his right to the game does necessarily imply 
a right of going upon any and evei*y parrof his 
manor in pursuit of it. 

In like manner the right of a rector or lay 
impropriator to the tithes of a parish, gives an 
undoubted warranty to such impropriator by 
himself or his servants, to enter upon any man*s 
land, and subject to such right, in quest of Riditof 
such property ; even so the property of a field, common Uw. 
in the midst of another's estate, carries with it 
a right to some accustomed way to it ; an officer 
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in the execution of mesne process, and, generally 
ispeaking', the right to any species of propertj'^, 
carries with it a right to the me;aas of obtaining 
it.Cc) 

I come now to the head of general obsei'va-* 

♦/ tions upon the rights of manors, their origin 

and extent, and herein I take the learned SpeU 

man to be as high an authority as we can apply 

Spei. on the to the illustration of the subject. Spel. b. ii, 

rights and pro- j . r . 

pertie«ofa p. 237, Under the title of Baronage, he says, 

baronage or * ^ . 

" Also the tvord * barons' here is to be iiuderstood 
for * lords of manors,' who^ in those days, (Hen, 
1st) were commonly so oaljied, and to this day 
their jurisdiction doth testify as much^^ it being 
still named curia baronis. And as (He king 
directeth his deed to those that w^e to be judges 
of controversies touching the same, so also did 



Bnanor. 



(c) The case of Bourne v, 
Taylof, 10 East, 189, Lord 
Ch. J. 4e Gray, considering 
the catt at a fcserycd right 
of the lord, that it was legal 
if mines be expressly reserved 
to the lord in a grant, the 
lord would resepe. hris righ^ 
of entry and digging tliere as 
incident to such reservation. 
So ^ajlh Mauwuod, c. 1§, 
fo. 131, that when a man 
liath an interest or right 'to 
-liavc a thing, he may always 
justify the necessary acls aind 
circumstances thai are tkc 
means to cpihe by it. 
'' Il6rd Coke says, in tlie 
ftbovecaw, IQEast, 109, the 



law excepts every thrng that is 
incident to the enjoyment of 
the thing excepted, and when 
it gives any thing to one, it 
gives implicitly whatever is 
'necessary for thei taking and 
enjoying the same; so in the 
exception or reservation of 
mines and ouarries, of timber, 
and of game, though a pet-i. 
^onai light, it does necessa- 
rily imply aright of working 
s^ch mims and quarries, by 
hi^ workmen and servants^ 
of feriing tiniber by his work- 
man, and of pursuing, and 
taking such game by his 

huntsman or keeper and ki's 
dogs, &c. ' , 
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private lordsr of manors direct their deeds to 
their tenants and freehqlders that were to judge 
matters touching the fee of their manorS| using 
the like style : omnibus hominibu^ et Jidelibus 
suis : (qv Uaro ^nd homo are all pue, signifying 
the same that vir doth a man : and here by Tcoants by 

•^ hoDiHge, or 

transition \ vassal or tenai^t that hqldeth by wau?» lervice. 
liomage or man service, as ^clelc:(j likewise sig- 
nifi^th such tenants as hold onXyperfidelilatem^ 
and not per homagium vcl bomhiium. Lib. Ram. 
^ect. 3iG. Reiiialdus dblj{as Rcmcsicusis oxnnibics 
fidelibus clurius et laicus qui tcnent dcterritoria 
benedict i Rain^^iciim canobiisaluUui et sciatis. 

These vassals or tenants, in old time, were, to 
the lord, like his eyes and ears, to take know- 
ledge and give him information in all things 
touching his fee and reputation, and particularly 
of all alieuatiqns made within his manor, which, 
accordingly at this day, they are bound to pre- 
sent at every coui-t holden for the manor, and* 
therefore the reason is manifest why the lordsf 
should then use this direction, &c.'* 

The difference of opinion that has of late 
years arisen upon the nature and extent of ma-r 
norial rights, must necessarily have induced men, 
who have an interejst in such rights, to search, . 
with some deojee of eaniestness, into the oriefin '^^^ ©"gin 

•*,..• '' * aud principle 

and principle oi^ which they w ere founded, to of manorial 
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examine more strictly into their qiialitied and 
powers^ and, if possible, to ascertsiin whence they 
sprung, and by what influence they have so long 
obtained. In this research one can hardly wish 
for a surer, or more enlightened guide^ than the 
learned Commentator of our laws, who, with so 
much perspicuity and judgment, has collected 
the authorities, and expatiated upon them at large, 

let Bia. Com. and especially upon this particular subject. The 
doctrine he has lain down, and the authority upon 
which he has founded it, has, undoubtedly, been 
held in universal respect, and in all cases, where 
the occasion offered, has been observed as the 
given rule of action : but, as new fashions pre- 
vail in every stage of life, so it was thought con*, 
venient, that these doctrines should undergo a 
like renovation, it became necessary to give a 
new ^ast to these musty old rules, that men 
should not go on to everlasting in this old beaten 
road, wherein they had travelled for so many 
ages, without any shew of interruption. With 
this view it may be supposed, that a gentleman, 
learned in the law, having a good deal of leisure 
.time on his hands, had thought fit to undertake 
a revision of these Commentaries, accompanying 
his work with notes and observations, tending. 

Alteration of ju ^ variety of cases, to shake the ground of these 

doctrines, which before had been so confidently 
relied on j my purpose,'in this matter, can cer- 
tainly not be to decide between these two great 
controvertionists, to which I hold myself incom- 
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jietent, but to extract from the dictates of each. Comparative 
that \Vhich qn this topic alone shall have refer- Commenurief. 
ence to this isiibject in dispute ; and, by applying of dUsent. 
it to correspondent facts, to render so cleaJr a ' 
combiilation of authorities on these matters, as 
ihall enable mv readers to exercise their own 
judgment upon the rights in question. 

In pursuit of this design, I shall endeavour 
to be as concise as the purpose will allow ; rtot 
to load it with references, but those few only of 
Undoubted weight ; not to tire you vt^ith a con- 
course of repetitions, or unnecessary quotations, 
but such only as shall tend to elucidate the sub- 
ject, and to prove, from indisputable authority, 
what inlmemorially have been, and are, the 
rights, upon which there is seeming to arise 
such a difference of opinion. The subject mat- 
ter to which I shall direct your attention, is, on Onthenatarf 
the nature and properties of manorial rights, of manorial 
The doctrine of our learned Commentator, now "* 
brought into disrepute by this Editor, 1 shall 
con line to this point, whether the game found 
within the district of a manor, attaches to the 
soil, or is a privilege appertaining to the manor. 

I shall avoid treating of the rights of forests,^ 
of chase, or free- warren, which are of a distinct 
order, and will be held in due respect wherein- 
goever such rights are found to obtain. The 



tatement. 
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order in which I shall think it proper to pro- 
Prciiminary ceed, is, to give you such extracts fi*om the Com- 
mentaries, ^s sh^ll be fqimd to h^ve a bearing 
on the subject, arid j^y correspondent aqtf^orities, 
to contrs^st these with the notes of the tjditor, 
sjjbmitting it to the judgment of the reader, in 
which way soever he may find the weight of 
authority to preponderate. 

I must here apprise the reader of the seem-: 
ing repetitions he will occasionally meet with 
in this Treatise; at the same time, that I think it 
proper to account for thipm. — rThe cs^se is, that 
in support of the doctrine here advanced, I have 
thouoht it necessarv to have recourse to difi^erent 
authors, all of whom hq.ve been fouqd to con- 
pur in the same opinions: whether they have 
copied from each other or not I shall not take 
\ipon me to ^ay, but it dqth appear \\\ sqme in- * 
stances that they have not only agreed as to the 
pfiain points, but have also made use of the 
liaqie language, and these beitig brought to- 
gether in one view have sounded like the same 
thing repeated ^ but it is right to qhserye, that 
the learned gpptleman,, whose doctrines are here 
brought into question, is certainly a foraiidable 
opponent, and therefoi'e it might not be tlipught 
enough to advance against him under the ban- 
ners of a single au^hqri^y, but to bring to bear 
the combined opinions of the most antient and 
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respected writers on the subject; tHis has pro^ 
duced a sort of reiteracy, as it may appear in 
the course of the reading", 

. r . • ■ • . 

¥ Having^ stated these preliminaries^ I procee4 
to give what our Author says upon the subject, 

Sir William Blackstone, on the Rights of bu. 2, foi. se 
Things, B. ii, fol. 36, speaking of franchise and . 
liberties as synonimous terms, gives the definition 
" as a royal privilege," or brancli of the king's 
prerogative, su^i^sisting in the h^nds of a subject, 
and arising from the king's grant, or by pre- 
scription, which presupposes such grant: the 
kinds of them, he says, are various, and almost 
infinite \ but, amongst other of these franchises, 
one is to hold a court leet; to have a -manor oi* 
lordship, or at least to l^old a lordship paramount; 
to have waifs, wrecks, estrays, and various other 
liberties and privileges, as attached to the same ; 
and lastly, to have a forest, chase, park, warren, 
or fishery, endowed with /the privilege of royalty^ 
as unquestionably was the grant of a manor. . 
These several species of right, the learned Comr 
mentator has most luminously explained ; 2 Bla. \ B'a- 37, 38, 

•^ * ^ * * . . further ex- 

37, 38 : and speaking more at large upon this plained, 
topic, fol. 410, — there still remains, says he, an- 
other species of prerogative property, founded 
ilpoii a very different principle from those that 
have been before mentioned. The property. of 
such animals, jtriz natures j as are known by 
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%\\e denomination of game, with the right of 
Therig^tof p^i^ning, taki)ig, and -destroying them, which 
game vested is vested in the kinff q,lone, and from him derived 

in the king i. . . 

Alone, or to to such of hls sohjects M have received the grants 

9<ich as he .^ 

■hall grant pf a chasc or park, free- warren or free-fishery, 

br, in like sort, the district of a baronage or 
manor : this (he says) may lead us into an en- 
quiry concerning the original of these franchises 
or royalties, on which we touched a little in a 
former chapter, the right itself being an incor- 
.poreal hereditament^ though the fruits and pro- 
fits of it are of a personal nature. 

He admits, that by the law of nature, every 
man, from the prince to the peasant, has an 
equal right of pursuing and taking to his ovm 
pse all such creatures as are Jeree naturce^ and 
therefore the property of nobody, as was held 
by the imperial law, in the time of Justinian ; 
but^ he says, from the very end and condition of 
Natnrai righ^tt gociety, this natural right, as well as many 
positive laws, others belonefins: to man as an individual, may 

for the benefit ■ . ^ ° . , » J 

of Uie^comma- be restrained by positive laws enacted for rea- 

spns of state, or for the supposed benefit of the 
cpmmunity ; and this restriction we find to have 
been extended to the protection of such parti- 
cular animals as are usually the objects of pur«- 
flight In the suit, and have invested the privileges of Hunting 
the state only, a.nd taking such animals in the sovereign of 
ibaUattthorixe. ^c state onlyj and such as he shall authorize. 
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Many reasons have concurred for making 
these constitutions, one particularly for the pre- 
servation of the several species of these animals, 
which would soon be extirpated by a general 
liberty j but* with regard to the rise and origin 
of our present civil prohibitions, it will be found, 
that air the forests and game laws were intro- 
duced into Europe at the same time, and by 
the same policy as gave birth to the feodal sys- 
tem, &c. From the northern conquest, it seemed 
the policy of William to keep the rusticif or 
natives of the countrv, and all who were not 
bis military tenants, in as low a condition as 
possible, to prohibit their carrying arms, and 
also proscribing the use of nets, snares, or other 
engines for destroying the game. He allotted ^iniam the 
large districts pf the country to the chiefs of his «Moned hurge 
an^nyf and to others his followers, under the the duuir^r t« 
title of baronies or manors, to which he at- Ms army, qb- 
tached the royalty, which is no other than the baronies or 
right of sporting over such districts in the pur- 
suit of game, and this is constantly granted ^s ' 
a distinct right ; for it does not seem that the 
grant of a manor alone would have compre- 
hended the game, without the royalty annexed, 
but in few instances, or perhaps in none, do we 
^ee the grant of a manor without the express 
grant of the royalty appendant. 

Upon the Norman conquest, says our learned 
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S Rla. 414. 
Riji:btofcbase^ 
6ic. game, Ac. 
held to belong 
to the king. . 



Lands held of . 
the king as lord 
paramoant. 



Bwa vttemUia 
belong to tbe 
king, by his 
prerogAtiye. 



Commentator, 2 Bla. 414. a new doctrine took 
place, and the right of pursuing and taking all 
beasts of chase and \ ehary, and such other ani- 
faials as were accounted gaiiie, was theii held to 
belong to the king, or to such only ds wer^ au- 
thorized under him ; and this as well upon the - 
principles of the feodal law, that thd king, as 
the ultimate proprietor of all the liarid iii the 
kingdom, they being all held of him as the 
ciiief lord br lord pai-amount of th^ fee^ aiid 
thatTKSrefore he his the right of universal soli 
to entir thet^eon; and to chdse tind to take ^uch 
creatures at his pleasure : as also upon another 
inaxim of^ Ihfe common law, ^hich we have fre-' 

• 

quently citfed and illustrated, that these diiimals 
txe bona vacantia^ fcind having iid other owner,* 
belong to the king by his prerogative, Jis there- 
fore the fofiner reason \vas held to vest in the 
king, a right to puirsue and take them any \vhei*e, 
the latter was . supposed to give the king and 
such as he should authorize^ a sole dnd e»r- 
clusite right ; this right, thui^ newly vested in 
the crown, was exercised with the utmost rigour 
at and iafter the time of the Norman establish- 

hienti 

« 

It may be true, as the learned judge observes^ 
that the most horrid acts of tyranny and oppres- 
sion were exercised under colour of the forest 
laws, for the sake of, preserving the beasts of 
chase : to kill any of which, withia the linaits 
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I 

of the forests, was as penal as the death of d 
inkn. An3, in pursuance of the same principle, 
Kiftg John Idid a total interdict on the winged^ 
asT well ias the four-footed creation; - 



The cruel and insupportable hardships which 
these forest laws created to the subject, occa^^^ 
sioned our ancestors, to he as zealous for their 
reformation, as for the rellaxation of the feudal 
rigours and^pther exactions introduced by the 
Norman family; and, in (^onseqoencej we scfj 
many of the forests disafforested, or stripped of Carta deforesi 

^U •' ^ . • • I • J W *; Heu.III.c. 

their ojlpressive privileg-es', and regulations Were 
inade in thei^eginien of such ds remained, and 
particularly killing the fcing*s deer^ was made 
no longer a capital offence, but 6nly punished 
Jby fine and imprisonment^ or abjuration of the 
realm, and by a variety of subsequent statutes^ 
together with thfe long* acquiescence of the crown; - 
without €.verttvg tb^ forest lAws^ this preroga- 
tive is now become no lorfger a grievance to th^ 
subject ; but as the king reserved to himself the 
forests for his own exclusive diversion^ so he 
granted out from time to time, other parts of 
land for his ^Subjects, under the namfes of chases 
or parks, or gave the licence to niake suchj iti Grani.fcha* 
iheir own gi*ounds, which, indeed, are smaller 
forests in the hands of a subject, but not governed 
by tire fwest laws ; and by the common law, no ^ 
person is at liberty to take or kill any beaits of 
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chase, but such as hath an ancient chase or park» 

unless they be also beasts of prey. In like nian- 

Grantof bt* ner was the grant of large cHstricts of land, $n- 

non, with the titled baronies or manors, with royalty or king's 

nexedf ^* prerogative, to take the game within its limits. . 

Our Author speaks also of the prerogative of 
free-lvarren, but much to the same purpose, de- 
ducing from all authorities, tKat the sole right 
of taking or destroying the game, belongs ex« 
clusively to the king, or to whom he shall grant 
or delegate the same. 

This appears as well from the historical deduc- 
tion here made, as because he may grant to his 
subjects an exclusive right of taking them, which 
he could not do, unless such right was first in* 
herent in himself ; and hence it will follow that 
po person whatever, but he who has such deri« 
Common law vati ve right from the crown, is, by common law^ 
^ly^fronTSie entitled to take or kill any beast of chase, or 

other game whatsoever. 



crown. 



It is true, that by the acquiescence of the crown, 
the frequent grants of free-warren in ancient 
times, and the introduction of the new penalties 
of late, by certain statutes for preserving the 
game, this exclusive prerogative of the king is 
little known or considered : every man that is 
Innovation by exempted from these modem penalties, looking 
dituM. upon himself as at liberty to do what he pleased 
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with the game, whereas the contrary is strictljp 

true, that no man, however weQ qualified he may Nomanarigii 

vulgarly be esteemed, ii^ a right to enc^roach the^royaipr^' 

on the royal prerogative by the killing a( gftme, '*^'* ^** 

unless he can shew a particular grant of free-> 

warren, or a prescription which presupposes such 

grant, or some iaiithori^y under an act of par-^ 

liament. iThe statutes that have passed upon 

these rights, since the time of these first princi-t* 

ples> , will speak for themselves, but, from what 

has been said, we may clearly understand (sinc<s 

the Conquest) what these first principles were. 

And in so much are these prindples in gene- 
ral acceptation, that you shall sc^cely see an 
advertisement for the sale bf a manor and roy- 
alty, without the mention of its extent, and the 
great plenty of game thereon ; and this appears 
to hate been the usage, from the earliest time, 
to the present day. 

I have been obliged to make a very full quo^ 
tation, for, in truth, the commentaries upon this 
topic are so strictly to the point, that I have not 
known where to leave off, and I trust I am war^ 
ranted in^this freedom, since nothing will be / 
found throughout the whole quotation, but what, 
is strictly applicable to the case. 

The doctrine of the learned Commentator 
was universally held to be law, u^til this learned see editioB of 
pfdfessor thought fit to publish a new edition of ^^^^dSI!' 
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flie -work, with his notes and observatiotis upon 
it, and in which he throws greajt doubts and dis- 
credit upon the learned Anther's judgment ; but 
in order ta draw a fair conclusion on the matter^ 
it will be well to retrace the arguments of the 
Editor in his own words, making such observa- 
tions as in their order shall occur, and such as I 
trui^ will be found to be a full and plain answer 
to Ins ingenious animadversions. 

Blackstone'*s Commentaries, vol. 2, p«^ 14, 
the Editor notes^^ that the learned judge has fre- 
quently repeated in his Commentaries, that all 
the game belongs to the king, or to his grantees, 
being usually the lor^s of manors ;*' this, sayshe^ 
is a doctrine, which I am obliged to controvert^ 
and my neasons and authorities are stated at 
y#te^p.4i9L^ large^ in a note to page 419. 

The Editor thus begins his attack vipon the 
learned judge, and on searching into the autho- 
rities upon which he grounds his opinions, it 
is evident that he has dealt most delusively on 
this matter, in 'subverting tibe fundamental rights 
of the crown, and especially in this attempt :-*he 
commences by^harging the learned judge with a 
misconception of the subject, and he opens his 

SM 13 Bidk charge by citing the act of 13 Rich. 11^ as the 

ifirst statute that gives qualification, stating 

'v withal, that ^' none shall hunt but they who 
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have a sufficient living; '* and he gives the -pre- 
amble of this act in evidence^ ^^ that divers ar- 
tificers, labourers^ servants, &c. keep grey 
hofmdsy and on sacred days, when good people 
are at church, hearing divine service, &c. these go % 

a hunting in parks and warrens, and conigrees, 
of lords and others, to the very great destruction , 
of the game, and under such colour, make their 
assemblies, conferences, and conspiracies, for' 
to rise and disobey their allegiance ; and there^* 
fore it is enacted, that no artificer, &c. that 
hath not land to the value of 40^. by the year, 
nor any priest, unless he possess to the value of 
«jClO, shall keep dogs, nets, or eng^nes^ to kill 
* gentlemens' gamCf upon pain of one year's im- 
prisonment ; ^'^ he then proceeds with his stric- 
tures upon the statute 1 Jac. I. c. 27, which (he i Jaic I. c.sr« 
says) seems intended for the encouragement of 
hawking, and begins^ with a general prohibition 
on sdl persons whatsoever to kill game, with 
guns, bows, &c. but there is afterwards a pro- 
viso in the act, that it shall and may be lawful 
for persons t)f a certain description and estate^ 
to take pheasants and partridges. up<Mi their own 
lands, in the day time, with nets ; and this pro-* 
viso (he says) clearly refers to the preceding 
prohibitions, introduced by the statute, and by 
no means gives a new permission to the persons 
thus qualified, which they did not possess aa- 
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, tebbdeiittotl&ii^isiktute. (^^J if'h^ Editor trast9» 

tliat tko$e ^hp will iaht the trouble to txamini 

lee Appendix. ^^ Statute^ (e f) will be convinced of the ttMl^ 
dir his r^iharkis, and that the correctioti iDf thil 



fd) This statute (he says) 

S* early admits and restrains 
eiir formeir ri'gfAs, 
Wfcat can he ^sibly 
quean ? — Does he mean to say 
thdt this statute admits ti^ 
right ^f irtificers, labourers 
servants and grooms, (k& ihe 
dtk 'expriet!^) to go A htlfi%- 
ing in paYics^ warrens, and 
conigrees, of Ibrds and others j 
tb thie <f^ ^eiftt destr\!lctron 
df the game, ^c ? — monstrous 
absurdity !11 tth acontradic- 
dMi ia VBfMs-^ Ite ftct goes 
indeed to show, that before 
this trmellicy did the^Vhiligs, 
^lA jth^t tMs law «ras cniu:te^ 
to lay them under special 
paios and p^&tiA^ fer sueh 
dlfefk5^; 'hot it by.no means 
adn(iits the right. It may as 
t^ell tie %aid, '^at nM had % 
right to r^ oci the high<iray, 
befoie a law was made, fix- 
ht^ h dipiitkl ptikiisMieht din 
audi ofi^nces* 

jfefj Now, Sir, I have ac- 
ce^d th^ feai^ed g^tnie- 
maii'« invitation, and have 
most carehifly examined the 
^^Ittt^ thus refen^d to, 
diOugh he erroneously stiles 
it the ist, hut rt is the ^d 
J«c. 1.^. 27. ^fld in order to 
judge of it the more correctly, 
I would recomtrieitd Ae rea- 
der to do Che like^ for I d» 
vouch for it, that there is 



not one single sentence in it, 
that can be brought in any- 
wise to fortify this Editoi^s 
position; nor is it in the 
power of sophistry to uphold 
any such opinion. It was 
clearly enacted for the pur- 
pose oF preventing persohs of 
Vulgar sort, of small worthi 
(as the act expresses) from 
making a tflul6 knd ISVihg dt 
the iKpoil, and destruction of 
the game, not being of them- 
sdves suffictetit to pay thte 
^endlties by former statutes 
inflicted, and thereby esca(^ 
ihg the due pun ish fe eftt of 
their crimes : in shorty it is a 
penal statute directed against 
the common poachers of that 
day. 

This act lEhereforfe changes 
the ptthishmeht ^ sa<A of- 
ifenders to three months im* 
prisonmeht in the coteth^n 
gaol, in failure of payment 
to the churchwardens of « any 
such parish whete the oSfence 
sdmll have been committed, the 
sum of 2O9. for the use of the 
poor, for any pheasant, &r. 
90 destroyed, contraiy to th« 
true meaning of the statute* ' 
But, &s the Editor seems tti 
have latn hold of this statute 
as his sheet-anchor, it ccr- 
tatnfly is open to me, to h'aiiia 
a remark or two, upon the 
manner in which he has used 
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tvffif idpm, i¥m coutnbiff^jt j^ aoiRe de^ee> to 
^ Fefotation of th^ dpp^n^ wh^pb thg l^^roeid 
judge b^ |i(ivf|pced if^ this ehaptf^r^ amd otl^f 
parts of the commentaries, viz. that all the game 
in t^e kiqg^Pi^f ^^ P^g^R^Uy ^P ^I^e kipg or 
his grantees, being usually the lords of ipanor^^ 



^ 



T?" 



it. He tells you in bit oote 
before cited, ** fcha^ under 
thci proviso, it shall be la»rfal 
ior persons of a certain der 
4criptiomf &c. to take phea- 
sants and partridges, &c. 
upon Iheir pwn lands," &c. 

Now, Sir, you will be pleased 
to observe, that he has avoided 
giving you the words of the 
act in ibis place, and for a 
very obvious reason, ajs will 
liereafter be shown. 

Section 6. '^ Provided al- 
ways, that it shall aud may 
be lawful for every person pr 

Crsons which have, or shall 
ve free-varren, and to ajod 
for every lord of a manor, ajn.d 
lor every ired^ldcj^ which 
iSy or shall be seised in his 
OW41 riglit, or in the rigihJk pf 
bis wife, of lands, tenements, 
or hereditaments, to the clear 
yearly value of 4C ]0 or aiooe 
by the year, over and i^btoy^ 
all charges and reprises, of 
some estate of inherit|ince, 
or oi lands, tenements, pr 
hereditaments, in his ' .awn 
right, or in the rigkt of his 
wife, for term of life or lives, 
«f -the yearly value qi £^, 



over and abpve all cbafgjsif 
ai\d reprh^s, or be,' or \xUf^ 
shall be wpr^h iugppds pr 
phattels J^20Qy by him or 
thjemselves, or his or tbeir 
menial servants, sufficiently 
authorised from his or their 
master, (or that purposje) to 
take pheasants an4 partridges 
in the day time only, with 

their own* ^f^ bis and their 
masters fi-eie-warren, m^nor, 
awJ^ freehold, or oj^ any part 
pf tb^iBy l^tween the fe^st pf 
S|. Mijchaiel M^e arch^q^ej^ 
and the fcas^ pf the birth of 
oiur Lpgrd Go<ji, yearly ; any 
thing in t^i|^ la>y, to tKe 
cpntrary nptwi^^s^diog." — 
Now, $ir, the iieason why this 
£4itpr 4id not choose to t^ke 
t^e words of tl^e act to ground 
l^js rcokark uppn, ,is quite 
cle^, l^ec^iu^ it wo^ld ^ 
ftolujtely ihayo 4efe^te(ji |lw» 
Itjgju^ent. Fof these j^r- 
soi^ having frc^warren, j^r 
bsii\g the \ord^ of manors, 
must have derivj^ their tit)e 
from the <c;'ow^, fu]^ jpure 
actually privij^ged by ti^^ 
power, which this Editor cqo* 
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B2&23Car. 

[L c. 25. 



The Editor then proceeds to say, that game-* 
keepers were first introduced by the qualification 
act, 22 & 23 Car. II. c. 26^ (g) and various i*e* 



tends, had no such privilege 
to grant, and therefore it is, 
^ that he is so very cautious of 
committing himself, by giv- 
ing the letter of the act. But, 
as he has 'brought this act 
into view, there is yet another 
observation I shall take leave 
to make upon it. 

The act declares *^ that 
none but of such quality shall 
keep dogs or engines for the 
destruction of deer, hares, or 
conies, nor other ^gentkmens' 
game,* upon pain ofone year's 
imprisonment." 

Now, sir, I should be glad 
to be informed, how such 
came to be denominated 
*• gentlemens' game*' unless 
under some peculiar endow- 
ment, and from whom such 
endowment was derived, if 
not from the crown. He calls 
forth the aid of an act, that 
is completely adverse to his 
argument; for, in, the first 
place, it does by no means 
follow, that this being (as he 
says) the first statute of spe- 
cific restraint upon the lower 
orders of people, to prevent 
their making depredations 
upon the property of others, 
that therefore they had be- 
fore a right so to tlo; the 
expression of the act does 
manifestly prove the con- 
irary. 

Besides, it is well under- 



stood, that forages before this 
statute was made,. certain -dis- 
tricts were privileged, under 
various denominations, for the 
nurture and preservation of 
the game, and that by pre- 
rogative of the crown, as will 
be amply shown in the sub- 
sequent p^^t of this Treatise ; 
and this is the very outset of 
our Editor's notes, and by 
which he *^ trusts he shall be 
able to convince ally of the 
soundness and stability of his 
opinions^ to the refutation of 
the doctrines so repeatedly 
given . by the learned Commen- 
tator^** SfC. 

(g) He next states **. that 
gamekeepers were first intro- 
duced by 22 & 23 Car. II." 
that by the preceding qualifi- 
cation .act, 7 J^c. L c. 1 1, 
the power >was given to the 
constable and head borough, 
and as (he apprehends) it was 
transferred to the persons jap- 
polnted, for no other reason 
than because it was pro- 
bable they were the most in- 
terested in the preservation of 
the game, by having in gene- 
ral the most extensive range 
to pursue it in, viz. upon 
their own estates and wastes, ' 
and he conceives the 22. & 23 
Car. H. c. 25. is the first in- 
stance, either in our statutes, 
reports, or ]a\y treatises, in 
which lords of manors are 
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golaticms have been made respecting' them, Hsif 
subsequent statutes; and as aU these statutes 
seem to be in force in some degree at present, 
and as it' is a subject interesting to sportsmen, I 



distinguished from other land- 
holders, with regard to the 
game.— 

I have no difficulty in giv- 
ing, an answer tp this most 
unfounded suggestion. The , 
Editor (you observe) states it 
no otherwise, than as a sug- 
gestion of his own, and it is 
my purpose to shew you that 
it is altogether unworthy o( 
respects The royalty or pre- 
rogative, that is ever aune:!^ed 
to, and taken as one of the 
privileges belonging to a, ma* 
nor. Has always been held, 
both in principle and practice, 
as giving jurisdiction over the 
game, bjeing within the con- 
£n^ of such manor.. The 
origin of these rights has been 
most luminously explained 
by the learned Commentator, 
and exempli Bed in above 
seven hundred instances, im- 
mediately after the conquest, 
and besides the authorities in 
this point, with which all 
history abounds* I turn with 
confidence to the knowledge 
and experience of all those in 
anywise interested in the mat- 
ter, to say whether the roy- 
alty of a manor has not al- 
ways been taken as a right of 
jurisdiction and of protection 
and property in the game, 
withiq the cdofines of such 



dfstrict ; and there are (in va* 
rious instances of courts ba-- 
ron) presentments and amer- 
ciaments, passed on certain 
persons, as inroad ers oa the 
lord's rights, in destruction 
of the game. What thcA cafi 
this Editor meais, by sajf- 
ing that the act of 22 & 
23 Ca[r. I!, is the frrst in- 
stance, either -in our statutes^ 
reports, or law treatises, in 
which lords of manors- ai:e 
distinguished from other iand- 
holders^ with respect to the 
game^ 

The distinction was first 
created in abundant insianccs, 
of grants and confirmations 
of grants of manors, with 
the royalty annexed, by Wilr 
liam the Conqueror, and has 
been recognized and establishr . 
ed by various statutes Irona 
that time to the present ; and • 
especially by these statvite^ 
immediately preceding the 
one above cited ; to wit» 2 
Jac. I. c. 27. ». 6. 7 Jittc. L 
c. 11. s. 7. The lord of a * 
manor founding his title on 
prerogative, the landholder on 
the value of his freehold. Of 
the right of prerogative, in 
respect to the game, 1 shall 
hereafter give sotpe exampka 
from the best authorities. 
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Bet appendix* 



shall subjoin a firil abstract of them, in chrofto- 

toxical order, (h) 

Se & 2S Car. II. c. 25. 

4&6W. &M.C. 23-S.4. 

5 Ann. c. 14. s. 4. 

9 Ann. c.25. s. 1. 

43 Geo. III. c. 93. 

48 Geo. III. 0. 55. 

Page 418, the Editor notes, that no lord 

of ^'a manor can grant to another person the 

power of appointing a gamekeeper, withoat a 

conveyance also of the manor, (i) And, he 



. fk} After vrhat I kave seeD, 

1 do not chooM to trust to the 
Editor's short abstracts, be- 
cause I find him to have ab- 
stracted only just so much of 

, the acts as wa<s tubservi^nt to 
the purpose of his arguiBent. 
But, as the case is of import- 
ance, I must take the liberty 
to give a full statement, in an 
Appendix to the case at large, 
^faich will better enable the 
veader to judge of tbe sense 
and spirit of their design. In 
bis comment he tells you, that 
gamekeepers were first intro- 
duced by the present qualiti* 
cation act, 22 & 23 Car. !I. 
and admitting that they were 
«o, (eo nomine) yet you «ee 
the same authority given by 

2 Jac. I. c. %7' and continued 
by 7 Jbc. I. c. li. and 3 Car. 
I. c. 4. and l6 Car. I. c. 4. to 
persons under the description 
of ** menial sertants " svffiei- 
ently authorized from his or 
their muattr^ for that purpose. 



Thus you find the same 
power granted to menial ser- 
vants, - which, by 22 & 23 
Car. II. and ShS <^ Ann. is 
transferred to servants, under 
the title of gamekeepers, so 
that it is difficult to ascertain 
with what view our Editor 
has introduced this observa- 
tion, unless te prop up his 
absurd reasoning upon it. 

His further commetit upon 
the foregoing acts, does in 
no wise bear upon the ques- 
tion, but merely states the 
powers tbey severally gave, 
and the penalties they hav« 
ultimately inflicted. 

(i) No, certainly; the 
Editor is right, in saying 
thajt " no lord of a manor 
*f can grant to another per- 
^^ son the right of appointing 
^' a gamekeeper, without a 

conveyance also of the 

manor, &c." but this goes 
to the very teeth of bis ar- 
gument; for it shews it to 
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says, a right to a maaor cannot be tried ia si 
penal action, under the gam^Uws. 5 T. &. 19, 

This power of appointing a gamekeeper, has, 
no doubt, introduced the very erroneous notion, 
that a lord of a manor has a peculiar right to the 
game, superior to that, of any other lalid-owner 
within the manor, although his estate be a suffix 
cient qualification to entitle him to .follow the 
amnsements of a sportsman. Q'^ The learned 
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be an inberent quality in the 
lord of a manor not to be 
distingaiftbed from tbe manor 
itself : ^* and this power (says 
^ he) of appointing a game- 
^ keeper, has, no doubt, in- 
** trodaoed the very erroneous 
^ notion, that a lord of a 
** manor has a peculiar right 
** to tlie game, superior to 
•* that of any other land- 
^* owner within the manor, 
^ although his estate be a 
^ sufficient qnalificatioo to 
'••entitle him to follow the 
^ amosements of a sports - 
•* man/' 

OV Before I mai^e answer 
4o this point, I must beg to 
•observe, that: it makes no 
furcount in the present ques- 
tion, which is not: whether 
the proprietor of land within 
a manor, being a qualified 
man, shall have a right to 
«port over it, but whether 
the lord of the m^nor, by his 

famekeeper, duly authorized, 
as any right to go over 
such lands, being within the 
bounds of his manor ? 

Now, Sir, although I have 
ample means to combat this 



opinion in iu most enlarged 
sef^e, yet it being, in this 
casey irreUtive to the matter 
in dispute, I ^ball confine 
myself to the point in ques- 
tion, namely: that the lord 
of a manor has a right to 
send his gamekeeper over 
every, or any part of his 
manor, without being amen- 
able to the law as a tres- 
passer; and, in order to sus- 
tain this opinion, I need but 
refer you to the expression 
of the several acts of parlia- 
ment, that have impowered 
lords of manors to appoint 
gamekeepers; the first, by 
our Editor's account, being 
25 & 23 Car. II. c. 25. s. 2, 
it is thus expressed : ^ That 
^' all lords of manors, or othe^ 
^* royalties (not under the de- 
" gree of an esquire,) »ny, 
^* from heneeforih, by writ- 
*^ ing under theii' hands an4 
** seals, authoriaeoae or more 
^ gamekeeper or gamekeep- 
" ers (within their respective 
** manors or royalties,) who 
^ being thereunto so autho- 
^ riaed, might taike nuii seise 
<« all seeh ^fiie, ite. &€•" 
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Judge, (he says) has frequently, and even zea- 
lously mculcated the positionj that the commcHt 



And it is further worthy 
of notice, that, by sectioD 10 
of this act, all former rights 
and royalties, or prerogatives 
of the crown, are guaranteed 
and protected thus : 

** Provided always, and be 
. *^ it further enacted, 
" That neither this act, 
^' nor any thing therein 
'^ contained, shall ex- 
** tend, or be construed 
** to extend, to .the tak- 
^' ing away or abridging 
•* of any royalty or pre- 
^ rogative royal of his 
** majesty, nor to abridge, 
** change, or alter any 
<< part of the forest laws 
** of this realm : but all 
'* and every such laws,- 
** rights, powers, royal- 
^ ties, or prerogatives 
*^ royal, shall remain 
** and be in as full and 
*' ample force and virtue 
** as the same ought to 
** have been in, if this 
*'^act had not been>made; 
" any thing hereinbefore 
I ** contained to the con- 
*^ trary notwitlistand- 

" ing." 
. The «ame power is conti- 
nued by the 4 & 5 W. & M. 
c. 23 : 5 Ann* c. 14. s. 4, ex- 
presses, 

** That it shall or may be 
** lawful for any lord or 
lady of his or her re- 
spective lordship or 
'' manor, &c. to em- 
** power his or her game- 
*^ keeperorgamekeepers, 
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upon his or her own 
y lordship or manor aji 
" aforesaid, to kill hares» 
" pheasants, &c.** 
And the 9th of Ann. is 
made to restrict the power 
of deputing more than* one 
gamekeeper in any one ma- 
nor, and goes in these words: 
^* That from and after the 
*' 1st of May, 17n» no lord 
'' or lady of a manor shall 
'* make, constitute, of ap^ 
*' point above one pevson to 
*^ be a gamekeeper within 
'* any one manor, with power 
'/ and authority to kill or de^ 
" struy the game thereof, ficc." 
With this restriction the for> 
mer act is made perpetual ; 
and, in this expression^ the 
subsequent acts all agree. The 
words are general throughoiit 
the whole of the statute law, 
as applied to this point; nor 
is there to b^ found a single 
restraint or olpjection against 
the right of jurisdiction im 
the lord of a manor, through^ 
out all or my part of the sam^ 
In order to support this fact, 
I shall think it proper, in a 
subsequent part of this case, 
to shew you from what source 
the right, royalty, and juris- 
diction of a manor is derived, 
and of what it consists : but, 
on the close of my strictures 
tipon this Editor's argument, 
I cannot but admire with 
what confidence he assumes, 
that '* this power of appoint- 
'* ing a gamekeeper has, no 
'* doubty introduced the very 



THE RIGHTS OF MANORS. 



4S 



law has vested the sole property of the game ia 
the king alone, and of consequence that no man, 
be his ranl^ and fortune what it may, is qualified 
to kill game, or is exempt from the original 
penalties^ unless he possesses some peculiar pri- 
vilege derived from the king. {^ A J This doctrine. The 
enforced by so celebrated an author, apparently pr^il^tWc^ 
the result of mature deliberation, and which ^Jwi^ 
has been so long acquiesced in, the Editor should 
have questioned with diffidence, if h# had not 
be/en fully persuaded that it was unsupported by 
any prior authority, and that the authorities to 
the contrary ai'e numerous and irresistable. He 
further says, that the learned judge, admits 



that this is a novel doctrine to such as call them* Anovd 

rine. cerUinljry 

selves qualified sportsmen : yet he has referred,totiio9c^ " 
to no preceding authority whatever, in any part qtuiinted^ 
of the Commentaries, but in fol. 415, he has de- ofradifq^ 
duced this doctrine from two general principles, 
the first is, that the king is the ultimate* proprie- 
tor of all the lands in the kingdom, and there- 



" erroneous notion, that the 
'' lord of a manor has a pecu- 
** liar right 10 the game, &c." 
as it' he really had proved, 
beyond all doubt, that the 
learned judge was mistaken 
in his opinion, and that no 
such right ever did exist. 
On the contrary, as far as 
his argument haS; gone, it 
must be evident to all, that 
he has substantiated his 



ground in no one instance; 
that it rests entirely upou 
his own dictum, supported 
by no authority whatever. 

(kj This paragraph of our 
Editor is confessedly bringing 
the point to the test. In the 
preamble to his argument he 
has erred most notoriously: 
but let us see how he sup- 
ports this principle. 
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titt Hist of 
WUliam I. 
Home or Ra- 
ping or Dag- 
dale's Baron- 
age Prcfiice. 
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fare he hM the nght of uniyersqji soil I0 ec^ 
thereon, and to ch^M %0(l take trqeh efen^furei; at 
his pl6asure.-.fn>m Oi^ king's right, t« the uw. 
▼ersal soil ; it is not eyi^nt why he should bav^ 
a better right to takii such cre^iti^es^ tb^iH t^ 
take any other production of the Stoil. (I) 
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{IJ With submission to this 
le^rj^ed Editpr, I balieve it is 
clearly uuderstop4 to be the 
law of natitas, tha^ a con- 
qiAecQr, in ri^ht of bis con- 
quest, Las power to make 
such laws, rttgulatioss, and 
to grant eiick priyileges and 
distributions, as in his wis- 
^m shall s96m m^t; aad 
this power you "will find to 
bave been exemplified in the 
teigs of WilUam I. stiled t)ie 
Conqueror, who, very soon 
after the battle of Hastings, 
in w}iicb he v^^nqui^hed Ha- 
rold, and took the kingdom 
Irom him, viade distribution 
iof the gi»ater part of the land 
in the kingdom, and mostly 
in certain distrids, under the 
4k^ of barofHesor oianors, 
with the royalty annexed; be 
sides which, he erect.ed some 
into forests for his own ex- 
clusive sportiQg ; others into 
chases and free-warrens, for 
the exclusive pleasure of bis 
nobles ; and these to whom 
lie was pleased to favor with 
such endowments ; and others, 
"^as Ibave said, under the titje 
of manors, with the roy.^1 
and other franchises annexed, 
which gave jurisdiction over 
the game within the confines 



of such districts: fi>r, if the 
game had not been talM^Q te 
be a part of the king^s prero- 
gative, how happea(»i it that 
such large districts ivere ei^ 
circled by meets and bounds, 
entitled forests, for l)ie preser- 
vation and protection of su^h 
wild animals, for the king's 
exclusive pleasure a^d pi^ 
time, as Manwood has it ? or 
how is it, that the crown 
should privilege oth^r circles, 
with the exclusive right of 
sporting to any of hi« sub- 
jects, and which righta are 
still extant, in a variety of 
shapes, and in, exercise by 
those on whom they were 
endowed ? See ante, Bla« 
page 416. 

It is true, that no man can 
justify a right of sporting 
over another's soil, upless by 
authority of the king's privi- 
lege, and which certainly 
does extend to the lord of the 
royalty, within the confines 
of such district, for, as the 
learned commentator express- 
ly gives it, " however novel 
this doctrii^e . may seem, to 
such as call themselves quali- 
fied sportsmen, it is a regu- 
lar consequence, from what 
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The Mxt aHicIe of a concurrent rig^ht in the 
Itod'^holder : I shall tsxjH think neceawtry to can-^ 
V^ws, htvttg a matter irrelative to the point in 
^tUMtiMly which is not irhetiier the htnd-holder 
bki i iftonctirreht right, but liiielher the lord of 
the mieitiiM: kas -any right at all. 

Hie other gfeneral j^inciple (as he says) re* 
fidl VipMi by the karned commentator, is another 
ftiititim nf the common law, which he has fire- 
qui^tllf cited and illtultr^ted ; that these animals 
aM bt}na 'cacantiitf tad having no other owner, ^ISftJi 
btelong to the king by hii prerogative, (m) 'Sm^tia^ 
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u^i. 



has/lieM before delivered, 
tfaat the sole right of taking 
and destroying game, belongs 
eKchisively to the king,** and 
to such oniy as are privileged 
^tttkd^ the king's antbority, 
and With which Ibe lurts, 2 
Jkc. 7 Jftc. and 29 & 23 Car. 
tl. do most strictly accord ; 
and this position cannot be 
ov«rtilrtied by atiy thing this 
£ditorbaSy ot cbn advance, 
#illi any shew of authority 
^•(atever. 

fmj Ahd, moreover, says 
2 BUfii, p. 391, ft is a max- 
itaof the^ettMion law, that 
811th goods, of which no man 
cfa^n claim ailj propeity^ do 
belong to the king, by his 
prerogative, and hence all 
Weste ami|ia>s, feres naturcey 
¥4iicb tome under tbe de- 
HfoMnatioft lof game, arestiled 
in oar common few, ^' his 



Majesty's game;** and ^ that 
which he hath, he may grant 
to another, and consequently 
another may prescribe to have 
the same, within such a pre- 
cinct or lordship; and from 
bence cometh the rights of 
lords of manors, or others^ 
unto the game, within their 
respective liberties ; and upoa 
this foundation, the several 
acts of parliament are estab- 
lished, for the preservation 
of these species of aniraals, 
for the recreation and amuse* 
mei^t of persons of fortune, 
unto whom the king,~ with 
ibe advice and consent of 
parliament, has granted the 
same, and to prevent per- 
sons of inferior rank from 
squandering away that time, 
which their station in life re^ 
quireth to be more profitably 
employed; for theso restrie- 
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Ithasi)eendetermi^edy thatfish^if not con^ 
fined, as in a trunk, cannot be called bona et 
casicella; and^o game^ until it is taken, is- every 
Vfheve said to be nullius in bonis. But, says 
this Editor, I am inclined to think that the very 
reverse of the maxim is true, and that bona va^ 
cantia belong* to the first occupant or fortunate 
finder, except in those instances particularly spe- 
cified by the law, and in which they are expressly 
given to the king. vol. 1. p. 299. note 12. This 
note is upon a dictum of the learned commen- 
tator, advanced in page 295, viz. " that if any 
thing be found in the sea, or upon the earth, it 
doth not belong to the king, but to th(B finder, 
if no owner appears.** (n) That, certainly (says 



tions do not take from the 
common people any right 
which, they ever had, but 
only grants unto some per- 
sonsy these privileges ivbich 
before vested solely in the 
ling. 2 Bac. lib. 6l2,6l3, 

This doctrine, I find, in 
the last edition of this work, 
to be thrown into doubt, by 
this professor's new version, 
but, whereas his dictum is 
still more to be doubted, it 
is to be hoped it will not * be 
received a;s law, to the sub- 
version of the more ancient 
and better founded authori- 
ties. 

fn) In this note of our 
Editor, we do well agree, 
that the maxim, generally 
speaking, is true, " that 5«- 
na •vacantia bclong'to the first 



occupant, or fortunate finder ,^ 
(except in such instances ' as 
are now shown,) where the 
king's prerogative shall create 
an ownership in any of his 
subjects." Now, if I wanted 
an argument to strengthen my 
position, it is the very one 
that this Editor has advanced. 
'Mf, (says he) a pearl should 
be found in an oyster, %6 
lawyer would say, that it was 
the property of the king.'^ 
No ; but a whale, or a stur* 
geon, or a swan,, would be« 
long to the king, by his pre* 
rogative ; but, (continues he) 
if all wild animals had be- 
longed to the crown, it would 
have been superfluous to 
have specified whales^ sXmx^ 
geons, and swans. 
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^BT Editor) is the law of England^ andwidi 
deference to the learned judge, it is the general 
rale, with regard to all bona vacmniia^ (ex« 
ceptin the particnlar instances in which the law 
has giTen them to tibe king, &e.) If a peari 
{says he) should be found in an oyster, no law* 
yer^ Ithink, would say that it was the property 
of the kii^ ; if all wild animals had bekniged to 
the ciown^ it would hare been superflooos to' 
hare specified whales, sturgeons, and swans, (o) 



(0) The karaed &«tlior of 
iSb^ compeiMlioai of focest 
iawSy p'vet his reasons for 
this ^ecoliar 4iftkictioB, 
which I shaU beg leave to 
tacrodsce in bis ewa ^ot^, 

Maowood, c. % fMige 2i. 
speaking of the dignity of the 
kiag; aod his royd preroga- 
tive to have for^ts where 
he will appoint, says, ^ the 
Idngy as soveretga governor 
of the xealaif is the most ex- 
cellent and worthiest part or 
Menbernf the body of the 
commonweal, nextaotoGod.'' 
8e sayech Bradon, lib. primo, 
cap. 8* fo. 5. lf$€ autem^ 
Xtg noH debet e$$e nth kamxe 
sed^wwh Dis9f et lege quia lex 
fidiregtm^ SfC, as is exempli- 
fied in 4b. sis, note (r) sobs. 
Erac. lib. 12. c. 1; and for thai 
caase, (eontinoeth he) it is 
not lawfai for any man, with* 
in this land, to make any 
chase or warren, or park, in 
his own freehold, or else- 
where, to keep or preserve 
any wild beasts, or birds of 
ibfesty chase, park, or war- 



ren, in it, widioat the kingfa 
grant or warrant so to doi 
and if any man do, he is to 
be pnnisbed in quo warramt^^ 
and the franchise to be takea 
into the kingfs hands, for 
soch wild b^ts do beloag 
onto the king ; as Bracton 
says, in bts second book, ha» 
hei enim Bex prgUeris^. SfC 
which, in English, is thus : 
^' the king hath certain pro- 
per privileges, hy the com- 
mon law of this realm, above 
all other men, within his 
kingdom, that he only shall 
have these things which by 
the law of nature ought to 
be the findei^s, as treasure 
trove, wreck of the sea, 
great fishes, sturgeons, and 
whales, which are said to be 
the goods of no other man ; 
thereifore the king by his pre- 
rogative shall have them.** 
He also by the common law, 
shall have in is own posses- 
sion, all such things which 
by the law of natore ought 
to be common, as wild beasts 
and fowb, that are not tame^ 
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Lord Coke tells u»> " that a swan is a royal fowlf 
and all these, the property whereof is not known, 
do belong to the king* by his prerogative, and a& 
whales and sturgeons are royal fish, and belong 

SreManwood's to the king by his prerogative.- Case of Swans, 

7 Co. 16. and the king may grant wild swans 
nnmarked, 96 8c 18. But these are the only 
animsds which onr law has conferred this honor 
upon* It is true (says this Editor) that our king, 

See Appendix, prfor to the cttTta dtfofestaj claimed and exer- 

eiaied the pi^rogatiTe of makings ibrests wfa^rerer. 
they pleased, over theigrounds of their subj^Cts^ 
and within the limits of these forests, certain 
wild animals were preserved by severe laws, for 
the recreation of the sovereign. A district tfaius 
bounded, at the king's pleasure, might have 
been granted by the king, to any of his sub* 
jects, who enjoyed the exclusive privilege, either 
of a forest, chsuse, park, or free-warren, accord* 
ing to the extent of the jurisdiction and powers 
conferred by the royal grant, page 88. ante, tioto 



Sre rights of 
forest and 
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which by the law of nature ' 
ought to be common, and are 
made property, by the pos- 
session and taking of thera, 
as by fowling, hunting, and 
such like. And although 
men may kill such wild beasts 
in their wildncss, .when they 
are found wandering, being 
out of any forest, park, chase, 
or warren, yet no ratn^ath 
any property in them, until 



they have killed thcni» ta^ 
during iheir wildnesa, theywe 
nulUus in rebitSf and then ifaey 
must needs be said to be in 
manu domini regis^ and tkm 
^Hhe king ma^ privilege tkem 
in any place vihere he wUl iffh 
point,*' Thus have I givea» 
1 trust, a full and satisfactory 
answer to this Editor's . pro« 
position. 
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^"^^ fp) ^* beyond the boundaries of Ihesp 
J>rivileged places, neither the king, nor any of 
Yki^ grantees, claimed a property in the gamei 
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•' fp) This argument, i^- 
▼dlvins a vari^y of topiq^, 
I shall take separately, ai>(l 
first} I must observe, upon 
Che Editoi^s af^mission, *'th4( 
pri#r to tht carta de joresta^ 
mhiffh Rapin sayy, was grant* 
ed by King John, about thie 
yeAr 1215, the crown claim- 
ed apd exercised the prero- 
gative • of making forests 
mrhei^vcr &e pleased, over the 
grbttlids of his $ubjects, and 
within whtd) forests', certaiii 
Wild anhnab were preserved 
1^ the $overeipi power." 
-' The a<tnussion of this fact| 
1$ a -frQ^clent overthrow to 
fih argument, fbr if the 
crown did, at so early a pe- 
riod, claim and exercise the 
Hght ^ belonging to its pre- 
rogative of encircling large 
districts, for the preservation 
of the d^me, to its own ex* 
elusive privilege and power, 
k is m^^ifest that such right 
was then extant, and in force, 
and <uch enfranchised dis«, 
tricts, with aU the privileges 
anneited to them, contipumg 
m force and existence down 
tpthiis day, doer indisputably 
establish the. right upou; 
wlijch they were founded* 
But maxk. — ^Our Editor ^y^ 
tli%t prior to the <;artiL 
dsJfQresfa^ the kings ha^ 
^^med iind exeitised* such 
a right, by which he would ' 
imply, (though he does not 



express it) that since th^t 
period, no such right bad 
been exerted* See mria d» 
fonsta, post. Appendix. 

Now., tbe fact is, that the 
right b^d been exercised for 
many centuries after, as hr 
down as the reign of Henqf 
VI n. when the forest of 
PlamptQu was erected,' ai^ 
whic^h 19 still in existe^c^ ; 
and moreover, we have au 
instance of the exercise of 
such rights down to tbe veiy 
threshold of this day, foe i^t 
happened that the forest, tbe 
Holt, in Hampshire, aa haf 
been before shown, in tht 
very last year» was disafibff«tr 
ed, and the game and th^ 
deer taken, and carried off 
to Bushy Park, wbiqb if 
within tbe forest gf Hamptap» 
before mentioned. 
In proof of Ml hicb, I give yott 
an extract from the report 
entitled, *' tbe sixth report oC 
tbe commissioners appoint^ 
^ to enquire inta the stata 
and condition of tbe woods^ 
forests, and lapd revenues of 
the crowu» and to «ell.or 
alienate ^be iee farm, and 
other animproveable rents.'^ 

It commences with an ex* 
amination of the Aliceholt, 
and Woolmer forests, situate 
on tbe east part of the county 
of Southan^ton, on the bor« 
ders of tjb« countici of Siuk. 
rey and Sussex* 
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for, according to the law of king Csmute, fuiii^ 
bet homo dignus xenatione sum in sylva^ tt in 
agris sibi propriis et in domino suo, which law 



I omit what is said, tQ re- 
lation to the tiinbcr and pas- 
turage, &c.t)eing inapplicable 
to the present subject, and 
proceed only on that which 
fippertains to the royalty. 
The commissioners report, 
that the forest consists of two 
diTisions, the one called the 
Holt, or Aliceholt, and the 
tither Woolmer; the two 
parts arc separated froiileach 
trther, by a considerable ex- 
ttnt of intervening private 
property. Aliceholt was for- 
merly divided into three bai- 
liwicks', but that distinction 
is tiow laitl aside. Woolmer 
IS divided into two walks, 
cftVied f^inchborough Walk, 
and Borden Walk. The uhole^ 
however, forms but onejerest, 
governed by one set ^ officers ^ 
end subject to Ike same forest 
courts. The following is a 
statement of the quantities 
of enclosed land, open " pas- 
ture, and wood faiids, helong- 
ing to the crown, with the 
estimated value of the wood 
find timber growing thereon, 
and the annual value of the 
lands, supposing them to be 
disafforested, 'and turned into, 
tillage, or pasture, accord- 
ing to the survey made un- 
der our direction. It seems 
unnecessary to our purpose, 
to draw out this schedule at 
large, it being quite sufficient 
to state from the report, that 



^ the whole of tlie fovestf 
*^ within these boundanes, 
**^ containsabout 15,4-93 acres 
*' statute Sneasure, but of 
*< that quantity, about £799 
*' acres belong to private pro- 
*' prietors, the rest, being 
^' about S694 acres, «i«e ferest 
^ lands, lielonging to the 



** crown.** 



It appears that this forest, , 
in the fall of the year J&li, 
was disafforested, the game 
and deer taken, and carried 
to another of the royal fo- 
rests, namely, the forest of 
Hampton, within which is 
Bushy Park, beloMgiilg to 
his Royal Highness the Duke 
of Clarence, and to this park 
the deer were transferred. 

By this report, it is plainly 
shown, that although from six 
to eight parts of this forest, 
was private property, yet that 
the royalty, game, and deer, 
throughout the whole district, 
^as taken as property of the 
croWn. By stat. 52 &eo. III. 
c.7i>72, it appears that in 
the of Jac. I. a grant 
was made by the same king, 
to Sir Richard Titchborne^ 
knight, of the manpr and 
hundred of Aulton, together 
with free- warren over the 
same manor and hundred, as 
also over the manor of Wo^d- 
ham, within the Alicelt^ 
forest* 
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"Manwood ' declares was confiirmed by many 
sacceeding kings, (tit. Forest , page 3).- If this 
-were sOf it cannot be correct what the learned 



, . This endowment, whether 
by purchase or descent, is 
no«r in the present Lord 9ta« 
well, recognized and confirm* 
cd bjr the above statutes. 

This is but one specimen, 
amongst one thousand per- 
haps, of such grants of royal- 
ty or privilege of the game, 
over lar^e districts, from the 
crown to the subject, im- 
nicmorially and exclusively 
enjoyed, and finally recog- 
nized and confirmed by par« 
liaraent. 

It seems inconsistent with 
reason, to call these claims 
obsqlete, and out of use, that 
are in full force, and present 
action. 

This forest, being in all 
respects simils^r to other fo- 
reslSf and the ancient govern* 
Oient of it, in a like sort, by 
m lieutenant, ranger or keeper, 
▼erderers, woodward regard- 
erty agisters, foresters, or un- 
darkeepers, and these officers, 
siting under the forest laws, 
held courts of swanimote and 
attachment,^ which took cog- 
nizance of all ofiences done 
in the forests. This forest, 
therefore, so newly disaffo- 
rested, I have thought proper 
to exhibit as an instance of 
^e modern exercise of the 
prerogative, wherein is clearly 
shown, the separata property 
of the crown, distinct from 
tbat of the owners of the soil. 



Now, Sir, I am intitled to 
a^k the Editor of this work, 
who is still alive, to answer 
me, which, by the bye, was 
not the case with the learned 
judge, when he made so lor* 
ciblean attack,upon his Com- 
mentaries ; I am intitled to 
ask him, by what rights this 
forest of the Holt, is disaf- 
forested, the game destroyed, 
and the deer carried off to 
another of the royal districts, 
if not under prerogative of 
the crown I He further says, 
*' a district thus bounded by 
the king's pleasure, might 
have been granted by the king 
to any of his subjects, who 
enjoyed the exclusive privi- 
lege, either of a forest, park, 
chase, or free-warren, accord* 
ing to the extent of its juris- 
diction and powers, confer** 
red by the royal grant. — P. 
38. ante, note IT* But be- 
yond the boundaries of these 
privileged places, neither the 
king, nor his grantees, claim* 
ed a property in the game.^ 
This may be true, but never- 
theless there is something of 
delusion belonging to it, be- 
cause, if by right of preroga- 
tive the crown had power 
to encircle any district with- 
in the realm, and to enfran- 
chise it with an exclosiva 
right to the game, of conse« 
quence; all the game withii\ 
the realo( muit be of tha 
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u e. new to 
such as wfire 
ignorant of U 
before. 



Ccwimffitarkor hM advanced ^ tlitt . iqpoii Ai^ 
*KdrittaD conqiiest ijt new dactrine took plaM. 
. ftf thd csrta d€ forestOi aU the new ma^ feteflli 

were disaflhtcsted, and thrown open, but, be- 
' i^4^s the crcajtibn of new forests by the Nor- 

nmn^kingv^ they had also made great eaoroach^ 
i flji^ts and additions to, the' ancient Sakon fotes^;, 

tihes« eneroachmenAs were called pttrliett% and 
.as thestet were the s^me grieyance to the owuett 

of the lands as the new forested they aim were 

j^i»|Epi:est;ed, \vA, wi,th this di&tiiaction/ that ap 
See Manwood '^le grieVancc extended only to <toe land-hold^ 
onfo^cstiaw, '^^ ^^ ijlowed to. cfijoy lus l^nd ift w ML » 

manner as he had done before the encroach* 
mmU buit they still continiKed^ with respect %9 
"the rest gf the world* nnder the forest l:ei,w jiiris- 
-dfictioii. Hence it followed as a conseqneiio% 
i^pi th^ owner of a purlieu might hnjoit and kUl 
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T^rng's property aiid power, 
^0^ the king could not pri- 
viThoge a subject to 5vhat did 
TiQtbebng to him; and when 
tlie Fdilor has: admitted of 
ifiis right in Uie crown, it 
seems to rne, that he has Ipst 
the ground open which he 
stood ; for if it be true, thaf 
ihe crovQ had an indefinite 
Hfi^t to enfra'nchi^e any part 
wjui excl^usive privilege, crgo^ 
he tnust have a right over 
every part, f.'<e, the whole. 

'tnerels 'no contention that 
extra andf beyond the bounds 
of any such privileged district^ 
{tfi lit thir fiiire, any ^uch 



free HnA there be) the lt# 

^011 Id arraign any qnalifitd 

man for ta^ng the gattte'; 

but I stand upon the mAfcA^ 

sion this Editor has ghreii; 

*' that aH the gajne Is virtaiKHT 

in the crown» and must 3f 

right be so con>id^red.** Jit \i 

idle to be contending agidwk 

an argument, that has coi^^* 

mitted suicide upon ttsdl^ 

and therefore^ altfmugli tAaJ^ 

ny subsequent^ parts dP tMl 

note, are liable to nlthcii '6h^ 

fection, T ninst avoid* ov^ 

leading tber suJbgect with 1^ 

guments tending' oil|^. 16; ii^ 

tanteefiect. r * ' • 



THE I^&9B4n3 OF MAJfOtiS, 5^ 

^fA# withili tike bmitgiif the imrliatt^ w ovy 
Q^MdT ttan mifht kskve done ia (lis pi^a gr^mad s^) 
nnd IB -tlHiB the fuithorities of Lord Coke ^#4 
]|f Miwood cooeun ,^ 



J&f d0W ciolDie oat of tli0 ibrest into tine j^*; 
l^a/ &e porliieii maa m^ylMi&t w4 kiU t)ief%/ 
j^Tid^d ho diies it liiitrljr, irnd withi^^ |br^[ 

What follows in this paAgTajK^h^ i» 00)7.911^ 
dt^|^lifi<^atiofa of thie arg^ent^ whibh is lidt ; 
to my purpose to dispute. 



The Editor then {nroce^s :--^^ The leaiTvedr 
judge {requently i^timaites, t})ajt no p^irsoQ is ei- ] 
eittpfc ft'om the ori^nal penaltits^ but I mn ia«- 
cUnod to thiftk^ that 00 authority whatever eon' 
be fboiid that they were ev^ridflicted for kil^' 
ling game oat of privileged groilbds, except. 
thoMi which have be^h introduced by moduli' 
gamo laws, 6r the qualification acts»" (q) 

.^■>»i^^pa»i»*» I i m ^a n ^ii I > i • 

C^J The Editor Here of)* Now, stipposing the fad' 

^oses iht Warned judge's die* to be do, how h that id aay*^ 

lum, that fio person i^ e.t^ wise to support his argument*: 

Mpt froth the original penal* The l)Ualificatioii act «x«, 

i^f Irf saying, that no au- leiids its far backi as Mkr; lf«' 

Aorlty whatever can be and, with certain yarlatioaa^' 

Icmnii for this, except those has continued e^6r since, and' 

thitt hav^ been introduced by long beft}rethatpiferioil, and h^J 

dKxlem j^tne IAW99 ^^ ^ yond the time of kgal memory/ 

^liflcatiun acts. tfeejpoweref eticirclin| Mid* 
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* Lord Coke reports, that the conrtheld, in'tii# 
Case of Monopolies, 11 Co. 87. that it is true, 
illat none can make a park, cha«e, or warr^, 
without the king's licence, for that is quodaid 
modo to appropriate these creatures^ which are 
ferct natures et nulliiis in bonis; to himself, atid 
to restrain them of their natural liberty^ wMch'^ 
he cannot do without the king's licence ;• but f^r 
hunting, hawking, &c. which are' matters i>f' 



privileging large districts^fcn* 
der the king's prerogative, ^as 
known, ana practised, and the 
subsequent quotation, 11 Co. 
87, does confirm the fact '^ that 
none could encircle their dis- 
tricts, without the king's li- 
cence.*' Now, what is more 
ivanting to confirm the right 
thatvesteth in the preroga- 
tive. 

Then there is a reference 
to 11 Hen. VII. c. 17.; but 
the prohibitioik which this 
act expresseth, was never 
iijieant to extend to privileged 
rights, as the preamble most 
clearly demonstrates. It^m, 
'* forasmuch as divers persons, 
having little substance to live 
on, use manytimes, as well 
by nets, snares, or other en- 
gines, to Jake and destroy 
pheasants and partridges, &cc. 
i|p6n the lordships, manors, 
lands, and tenements, of di- 
vers owners and possessioners 
<>f the same, without licence^, 
consent, or agreement of the 
same owners or possessioners, 
&c. wherefore it is enacted, 
by the aythority, &c. ^hat it 



shall ■■ not be lawful lor any 
person, of what conditiop, to 
take, &c. any pheasant or 
partridge, £cc. by nets or 
other engines, out of his own 
warren, &c. upon the free- 
hcdd ofany other prison, tilth- 
out assent, or special licence^ 
of the Owner or posspsisor of. 
the same," &c. . Now, this, 
restriction could never go to 
the strict letter of the esifMs*' 
sion, for, in that cas<;, it 
would annihilate all right of 
privilege whatsoever, jev^-of 
forest, chase, or manori 
which, from the whole teiior 
of it, is clearly not meant to^ 
destroy, but to support ; but, 
whatsoever were its mean- 
ing, it is efi'ectually abrogated 
and done away Ujy the 23d 
Eliz. c. 10, which gives the 
penalty to the lord pf the, 
^lauor within whose distri<:t 
such offence shall have ' been 
committed ; ^^d in the subse- 
quent acts, 22 & 23 Car. n. 
and the 5 & ^ of Ann. the 
right of lords of manprs js. 
particularly recognizeS^arid 
acknowledged. 
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]miitimey pleasui^y and recreation^ there nee<fe " 
na Ikaice, but every man may, in his own land, * 
use them at his pleasure^ without any restraint 
to be made^ unless by parliament^ as appears by . 
the statute 11 Hen. YII. c. 17* 23 Elisu q. 10, jSee Appentfiiu 
arid is Jac. c. l3. These authorities (he says) , 
are also recognized and confirmed in. Brown'9 
Abridgement^ title Property, and in Hale's 
Commentaries, Pi N. B. 197. But to ehicidate 
and support this argument, the Editor goes into 
Scotland for a case, which, flie says, was referred 
to the house of lords, and the judgment of Uie 
, lords being for the respondent, this permission 
of course must be confined to a man's own estate. 
Livingston v. Lord Bredatbane. - 

This (he says) is precisely the same as the 
law of EIngland, for neither the lord of a manor> 
nor his gamekeeper, can go into any part of the 
manor, which is not the lord's oWn estate, or 
waste, without, being a trespasser, like any other 
person, (r) But, admitting that the Scottish 



(r) This dictum is com- 
pletely over-ruled by all the 
authorities we have found up- 
on the subject. All agree 
that a manor has a jurisdic- 
tion co-extensive with its 
boundary; that the royalty 
is parcel of that jurisdiction ; 
that the same is an endow- 
ment by the crown, or an in- 
dividual, entitled lord of the 
inanor, and that so endowed. 



he cannot in any sense be 
deemed a' trespasser over any 
part within the. bounds o£ 
such jurisdiction. But, sup* 
posing the law to be, as thia 
Editor has pronounced it, it 
would lead to an absuirdity, 
which nothing could recon- 
cile ; for, in many parts of 
the country, the game would 
be (in that case) out of the 
reach of all human ppwcu 
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is^w be (as the Editor says) precisdy 

as the law of England, then it i» but fair, td^ 



**^ 



If, for instance, the game 
shbttid be lodged on thepm- 
|>erty of a person uaquaiified 
vrithin a manor, it would 
b6 protected agaimt the whole 
world i the lung could not 
claim it, having granted the 
rdyaUy, or that part of ki« 
prerogative, to a subject. 
ule Iprd of the manor, or his 
glMHekoep^r, oouU not search 
for it, over another map's 
lAnd, (as oiir Elditbr woiild 
bsifb k) without hdni^a treb- 
passer, and the proprietor of 
this khd hitiiiclV, dane not 
touch it for .want of a due 
qualification. But, in order 
to strengthen his case, the 
Editor goes into Scotland 
for« precedent, but there I 

iftnst dedine fbllowing him, 

f^i at the very oiitsct» I Ueny 
his position ; I deny that the 
law of Scotland h pret^lsely 
l|ie saiae, touchiog this point, 
as the law of England; that 
is kti assertion, the most ad* 
v^nturouSi and the iliost un- 
founded, that any man has 
Been Imld enough to assert ; 
Irut, unfounded m it is^ from 
fii«uce h^ dedi(ioe», ** that 
neither tholord of a mail6r> 
pAt his gam6k^por> cuh go 
kito any patt of the iftan^ri 
Which is dot of the lord's own 
e»(at^) without bcitig a tres^ 
pasner, like any other person. 
With this new and dogmatical 
4ipinion, it is> that ^h Edi^ 
for, has closed his argument 
Mi ii'u thifrp<mit, thut h^ 



seems to have laboured s^ 
strenuously io establish ; but" 
you may Ju4(te with wlMt 
success. To elucidate this, 
subject, it becomes ttebessikty 
to showy what a mafiorifc 
and what afe its properties 
t^adontaysv \\h. 47^ Si. ^it 
manor is a jurisdictioAf an<i 
royalty incorporeal." 5Phe 
Uamed Bpelman, p\ S8f . eaU# 
it '' a jurisdictbn/' Sir Wta« 
iBlackstone says, '*il has a 
power to hold a AMmM 
court over the tenancy.^' 
Smollel, vol.1, p. $S5. ''it wtif 
a Norman ioatitutioft, aid 
consisted of^ lands parcelled 

out by William the Cdn^ 

queror to his followers, chief- 
ly to the Norman barpns, 
«'ho e.xefdsed a\\ kindt of 
jurisdiction^ within their 9Mi 
manors; they held courts, iQ 
which they udminivtert^ jbt- 
tic^ ip their vassals.'' flttv 
Rees, in his £lncyc)opa&dia. 
tit. Manor, says,^ it is JbfiU^d 
f^om the FreSch mmkdir^ m 
mansion-house ; and that 
from the Latin, manona^' to 
dwell, as being the Ibfd's 
usual place of residence, and 
is the same with ivhat NHfcS 
formerly called Atf/^Aza,^ h^ 
rdiiy. 

" It is a kind of n6bfc 
f^ ghiht^ out partiy^ tb t^ 
nants fbr ciertain sHidt^eS^ 
and pai'tly l^sei'ved fot *W 
•use of tfte lord's fhmiiy, with 
jurisdiction over hi»i^nanH 
i6t clie lltnds *^ iSiMtes'hiW 
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eUim the sanction of the c«se. Earl ofAboyne 
▼• InniSf reported ante^ p« 17, 18^ for the liberal 
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ct kim« For the origin of 
n^aoorty we find tbcrc wax 
aatieiidy a ceruin compass 
of ground granted by the 
kiagy to some maD of worth, 
for him and his heirs to 
4w€U upon, and to exercise 
jurisdiction more or less 
within that circuiti such as 
he thought good to gran t, on 
performing such services, 
and paying such yearly rent 
as by the gram was required.- 
'the Doomsday Book is but 
flr register of such tenures.'' 

t)ugdalc's Baronage, in bis 
preface, says, '* that under 
t^e kings of these times there- 
were some who held the title 
o( thanes, a dignity e^ual 
to that of baron, but of these 
but few i but after Duko 
William of Normandy ha^i, 
by his conquest, obtained the 
crown of this realm, and 
ouUuDg a general distribution 
of the greatest part thereof 
amoi^t his friends and i*>U 
lowers, he advanced some 
of them to the titles of earls^ 
and others to that of barons, 
&c« 

Now these lords, after* 
wai'ds parcelling the sanui 
out to other meaner men, 
received rents or services 
from them, and by thai 
jseansi as they became to^ 
naatsto the;kuig, these in* 
• triors became tenants lo 
them ; but at this time a 
manor raUier signifies a ju* 



risdiction and royalty in-J 
corporeal, than the land and 
suit. 

Royalty means the rights 

of the king, and is univcr-^ 

sally attaobcd to a mauor 

under ibe king's grant. 

Idem, Cruse, in his Treatise. 

on Uignitictt, sect. 1. says^ 

** the dignities or titles ot 

hoaor which now subsists in 

England, derive their origia» 

from the feudal iostitutioiis« 

and were ini reduced into the 

country by the Normans, iSect*. 

4. When William the Cou-. 

queix)r acquired the crowa 

of England, he distributed. 

the greater- part of the lands, 

which belonged to the baxon 

nobility, amongst his fol-. 

lowers, to hold of him aa,- 

strict feuds, receiving the 

usual services, atnougstwhich, 

attelidaoce upon the kiug'a 

high court is one of the prin* 

cipal ; and about the 20tk 

year of his reign, the te-v^ 

nure of all the lainls in Eag> 

laud became feudal, und 

were subjected to all the 

feudal services, of ivbich tha 

R>rvices in the court Icct is 

one. S^t. 10^ Upon the es* 

lablisbment ot the Norniaus 

141 England, every person 

holding bii^ landsimmediately 

of the kittg, and having a 

certain aulnber of fi:ee te« 

mints holding of him, was 

called a baron^ and his «s* 

late was tarnnd a ^rouy« 
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acceptation of the personal rights, in answer to 
Hie second queer e of the case* . . 
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seigniory, or manor, and the 
court rn which he adminis- 
tered jrastice to his tenants 
uras denominated a court 
baron, by which appellation 
it is still known/' 

This distinction held to 
the time of Edward II. when 
the title of baron was con- 
fined to those that were sum- 
moned to Parliament, before 
which it was common to all 
that held lands of the crown. 
Kelson on Manors. 

By these and numerous 
, other correspondent autho- 
rities, it is no longer to be 
doubted, that a manor is a 
domain, the proprietor or 
lord of which holdeth juris- 
diction over the same, the 
several' properties belonging 
to this domain are generally 
specified. 

Such are the several pro- 
perties attached to this ma- 
nor, the rights of which are 
now brought into question, 
and in view of this question, 
/ the first of these properties 
is the only one, which in 
this case calls for your par- 
ticular attention. Upon this 
ground I stand, and by the 
weight and consequence of 
the foregoing recitals, I 
think full surely that I have 
substantiated my case. - But 
should there be any ohe still 
sceptic enough to doubt, I 
must refer them to the gene* 
ral acceptation of the term, 
from thte earliest period down 
to the present speaking, and 



may then ask, in what sense 
the term royalty, as attached 
to a manor, has ever been 
held, and what rights they 
have been accustomed to ex- 
ercise under it ; if, indeed, tbe 
explication was at all doubt- 
ful, \ believe I might Tcn- 
ture to give it as a maxim 
of law, that whereinsoever 
anylterm in a charter or grant 
is found t6 be of doubt- 
ful meaning, that therein 
the same shall be interpreted 
by the usage that has been 
exercised under it. Yes, says- 
my opponent, this may be 
generally true, but not uni- 
rersally so ; for when any of 
the demesne lands are sold 
off from the manor, they 
become entii^ly separated 
from it/ and in no wise sub- 
ject to its jurisdiction^; and^ 
here hangs the whole mat* 
ter of dispute, for this doc- 
trine I do positively deny ; 
I deny most confidently that 
such is the law, and I 
defy them to produce to me 
any one rule, statute, or or- 
dinance,^ in support of such 
an opinion. In truth it can- 
not be so, because a manor 
isf held in tenendum from the 
crown, and subject to re- 
vert or escheat to the crown 
again, in respect to its fran- 
chise and jurisdiction, per- 
fect and entire as it descended 
from it. No act of the ^grintee 
can abridge or extinguish*' it. 
The lord oi-^ manor- may 
commit various acts to cause 
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The Eiditor says, that these distincttonir net* 
rer could have existed^ if the doctrine had^beeii 



o.^ 



m forfeiture, but the inte- . 
grity of its jartsdiction'iiiiist 
ftUU be preserved, and return 
perfect and eutire to the 
toarce from which it sprung. 
Some iviU indisdnctfy argue 
that a maQor» by not keeping 
•up its rights, may be lost. 
Mo such thing ; many acts 
of forfeiture may be com- 
mitted, ' whereby the right 
(as I have before said, may 
escheat to the crown, but 
no act of the owner can ex- 
tinguish it,;'- and it is not 
eoough for me to be put 
down with an answer, that 
A. or B. has it so in his 
book, or that C» or D. ^ave 
given such an opiaion ; I de- 
sire to see the legal ami kt^t^y 
upon vhich this assertion is 
made^ or upon which this 
opinion is founded. 

I know that a great deal 
of stress is laid on the au- 
thority of Professor Christian, 
in his notes on this particular 
inpic, as opposed to the 
-Commoitaries of Mr. Jus* 
tice Blackstone, and I know 
that his opinions in many 
points of that controversy, 
(if I may so call it) are not 
supported by any legal au- 
thority, and therefore it is 
that 1 desire not to be con- 
cluded by his ip9€ dixit. 
For inasmuch as he has taken 
•the liberty to animadvert 
* upon the learned judge's opi- 
nions, SO' has any other man 
ft right to : canvas and to 



controvert his opinions, and 
which I trust to have shown in 
many points of this question 
to be most ill founded andun* 
worthy of respect. Most un- 
true is the doctrine of exUnc* 
tion; for no more can the ju- 
risdiction of a manor be ex* 
tinct than that of a borough, 
hundred, or parish ; nothing 
less than an act of parliar 
ment can effect any such 
annihilation. 

If it were true that the 

separation of any part of the 

demesne lands by' sale, made 

an entire abrc^ation of 'the 

rights of jurisdiction, then 

-certainly the legal autho- 

Tity over such property must 

^ease in every respect ; but 

daily experience shows that 

the jurisdiction ceases in no 

-respect, unless il be so for 

dismembered as to cause a 

forfeiture, in which case, -as 

1 bave shown, it reverts again 

to the crown. 

I could produce to 3rott 
the rent rolls and documents 
of an anthentic sort, both 
antient and modern, down 
to the present day, and if 
these were not enough, I 
would refer you to the sta- 
tutes that have been eqacted* 
ratifying and confirming the 
jurisdiction of lords of ma- 
nors, without any reserve or 
exception, in, over, and 
through their se\*eral dis- 
. tricts, or confines of the circlo 
so adowed. 
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<nie» that all die gatee Wbs Urn propetty <lf Ibe 
king, f6r^ in that tMi, fb/t maxim ill tqimli 
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' Tbe rights 6f rojalty and 
juri^iction being so amply 
explained, and so positively 
«MHblished, both by law 
and usage, I wait with im^ 
fMitience to h^ear by what 
legal authority it i» t6 
' be controtitrted and. over- 
thrown. 

Now, Sir; haringf at I hope, 
abundantly proved that the 
royalty attaclicd to a manor, 
is an emanation of the preroi* 
gative, if yoa please, I will 
quota wbaut Manwood sayt of 
tile prerogative, for, as oilr 
£ditor before eiled, in his 
notes on Blackstone, has here 
and t;here taken a scrap ofi »- 
teUigeoce, such a;s would best 
t«H hts purpose, from this ve- 
nerable author, ao I may be 
allowed, I hope, to have re^ 
€s«ence to tbatkarned autho- 
lity upon this subject, not 
taking it by scraps and rem- 
nants, for the pui^ose of 
patching up a system, but 
taking 'in the whole tenqr of 
kis discourse, as Isr ds it docs 
In anywise bear open the sub** 
jeet in question. 

In the preface to his essay 
OB . Uie fotest laws, he tells 
^tt, *' that th«r antucnt iawQ 
.4Sf thie realm, haviag always 
liad a. special regard unto the 
continual stndy and cave that 
kings and pnnoes have, in 
gfsat and weighty affairs of 
mdtters of commonweal, for 
the gtx>d of their subjects, 
whereby they are^ten limns 



wearied with ioil ^ the 
sam^ in respect tht^loo^ thf 
same Laws have given iMit# 
them divei9 royal pfefls^;n>- 
ttves, of most noble and 
princelf pleasuiel, to reeecnlfe 
themselves withall, to pttt 
away from them the retnann 
4}rance of tbeir labnrsomn 
UnI, amongst wbick, the 
lOynl prerogative of Ihe 1»* 
bcfty of a forest if net tte 
kast, for a forest both sa, 
and hath bocn al«a|r» ae* 
counted a franchise ^sntii 
noble and princely plitesutn; 
that it is net itxridient to niljr 
subject of this realm# to ha^ 
the same, but ooiy unto the 
crown nnd royal dlsnit^ of n 
,prittee ; and tkeretora tkens 
have been nl^ays certain 
partiCttUr laws, difcrimE from 
the comokon lows of tUs 
rea;lm, that arc only proper 
unto a foKst belonging to (ke 
jMune, fot ike oodtinUahca of 



it." 



^* That forasfa are very 
dent tkiogs, for it dotb a^i* 
pear, that there wene &>reals 
even in King David's days, 
im he said in his ^tiet|i 
psalm, iti these words :-^ 

''Lord, I need not otfnr 
*^ onto thee burnt sacrifices 
*' of the beasts^ tor all the 
^ beasts of the forest aoe 
^ Ibiae, &c;' And it doHi 
also appear from eondry ati- 
cient histocies, that Ioms^ 
have been alw&ys in tins 
leaUn^from^ fiest timntbnt 
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J^rt potior est conditia possidcnth^ most iMm 

' pteraileit T^tse distiactions I have heard n* 

cognized) by Lord Kenyon^ who, in an action 
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the same w«s inhabited ; and 
in the Qoncmrdontia Hiifotuh. 
ctMiy that Gur^ntia, thesoii 
of Belvv, being a kin^of this 
land, did make certain forests 
fdr hb delight and jileasore. 
In Wiltshire, and so have 
fivers other kings also, since 
his time, in other places 
meet for that purpose, which 
iMests the kings and princes 
of this realm have always 
auuntained mad preserved, 
with dtrers prrvileges and 
laws appertaining to the same, 
for plaocs of pleasiire and dc« 
Ijfht, for their recreation. 
That trespassers and offenders 
of aftcfent time, were pa- 
■ished at the king's wiil^down 
10 the time of Canute, about 
the jear 10l6, who, tajcing as 
great delight and felicity in 
forests, as other most noble 
princes of this realm had done 
before htm, did establish cer- 
tain laws and canons con- 
cerning forests, which I have, 
here placed flrst in this book; 
for, although they h^ive been 
ftiked np a long time, in the 
ambers of oblivion, yet they 
iMr worthy to be remembered 
again.'* . 

It appeareth by the laws 
of Ctoutos, in his canon the 
SOth, that before bis time,^ 
^^1 wild l^sts -and birds^ 
wete on^y the king's," "and 
that no other petsou might 
t9i otr hunt them, for the 



king by his royal prerogatfvel 
hffs right and privlleige was 
SQch in England, that all 
stfch things that none of his 
subfects could challenge any 
property in, they were then 
saic! to be the king's, as wild 
beasts, birds, and 'such like^ 
in whose lauds or woods so^ 
ever they were found, where- 
fore the same king made this 
law, '* that from ^cnccforth« 
every freeman might take his 
own vert and venison, or hunt* 
ing, that he can' get upon hi^ 
own ground, or in liis own 
ields, being out of any chasci 
and let all men refrain from 
any vencry, in tv^ry placCf 
where I will have the same;'* 
And also, it appea/eth in the 
book of Edward the C^nfos- 
sor, which book is the very 
root and original ground of 
all the ancient laws of' Eng« 
land,' that the same king, 
Edward the Confessor, did 
confirm the same laws, and' 
which laws William the Con- 
queror, didf afterwards, in 
his time conlSrm. And i( 
doth appear in tlve third book 
of the said laws, c. 47. " and 
also he did continue the same 
allhis life-time, and afierliim, 
William Rufus his son, in 
like sort, continued these \slW% 
during his life; lis did Hen. I.' 
who succeeded him, as w^lt 
as Stephen and Henry H. 
his successors." So thut by 
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of trover, directed a rerflict for ihe plamliff, the 
defelidant havifig carried away a hare, killed 



these texts before rehearsed, 
it doth appear how the laws 
of the forests were taken ^nd 
used in times past, and by 
these words, nee inter est CU" 

jusnentore^ SfC, it is plainly 
shown, that the king might 
make a forest in every place 
where he please th, as well in 
the lands and inheritance of 

'any of his subjects, as in his 
own demesne lands and in- 
heritance. 

Thus have I drawn out a 
fair and faithful abstract 
from the writings of this vene- 
rable and much respected 
Author, by which it doth 
plainly appear, that the kings 
of this realm, from time be- 
yond memory, in right of their 
royal prerogative, have been 

• used to encircle certain dis- 
tricts at their will and plea- 
sure, foY the preservation and 
privilege of the game, &cc. 
Our Author then proceeds 
' to describe the laws and pe- 
nalties attached, and with 
the officers that wore appoint- 
ed to the guardianship of the 
forests, and for the safety and 
protection of such wild ani- 
mals as do resort therein, 
/ which, not being applicable 
to the p^resent subject, 1 shall 
not think it necessary to enu- 
merate, but for the definition 
of what things a forest does 
consist of, p^ige 19, our Au- 
thor says, " for the better 
understanding whereof, it is 
to be noted, a fgrcst is a cer- 
tain territory of ground, most 
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properly a circuit of ground, 
containing a liberty within 
itself, wherein divers men, 
having land within it, and ' 
ct the territory itse]f doth 
ay optiii and uiiinclosed, al- 
though perhaps there may be 
divers inclosures within it; for 
the word " territory," as I 
take it, (says Manwood) is 
derived from the Latin word, 
territoriumy which is a terri* 
tory, or all the fields and 
country lying within the 
bounds and likND^ty of a city, 
which doth extend far with- 
out the walls of the city, 
round about by certain metes 
and boundaries, without any 
other inclosure belonging to 
the same.; and because a 
forest doth likewise lay open, 
and not inclosed, having only 
metes and boundaries, to 
know the ring and uttermoA 
skirts of the forest by, there- 
fore, this word "territory" is 
used as a mete word for that 
purpose." He further says, 
*\ ^hat a forest does compre- 
hend in it, a chase, a park, 
and a warren. — C. 1. page 
24. And Tor that cause, the 
beasts of the chase; and the 
beasts and fowl$ of warren are. 
privileged within a forest, ds. 
well as the beasts of the fo- 
rests are. — Page 25. and al- 
so sayeth .Bracton, the king 
iiath certain proper privileges 
by the common law of this 
realm, above all 6ther men, 
within his kingdom, that he 
only shall have these things, 
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b J ike plioutiff's greyhounds, upon the defell- 
^ant*8 ground, but which had not been started 
there. 



%faichy by the law of nature, 
ought ito be the finder's, as 
treasure-trove, wrecks of the 
sea, great fishes, sturgeons, 
and whales, which are said 
•to be the goods of no other 
man ; and moreover may en- 
ter into the grounds of any 
«f his subjects, whereinsoever 
there are any mines of gold 
and silver to be found, and 
dig the land at his pleasure, 
for the same mines, and carry 
them away, for that they are 
things that do belong unto 
the kii^ only, in whose free- 
hold or land soever they 
chance to be found, for the 
law doth attribute them, being 
things of such excellency, to 
belong to the most excellent 
persoa, which is the king, 
and in like manifcr, wild 
beasts of venery, and beasts 
and fowls of chase and war- 
ren, being things of great ex- 
cellency ; they are meetest 
for the dignity of a prince, 
for his pastime and delight, 
and therefore they do most 
properly belong to the king 
only ; and although men may 
kill Biich wild beasts, in their 
wildness, when they are found 
wandering, being out of any 
privileged place, yet no man 
hath any property in them, un- 
til they hav« killed them, foK 
during the timeof their wildl 
- aess, they are mtUius in rebu$\ 
and then they must needs be 
said to be in manu domini re 
gis^ t« e. in the king's posset • 



sion ; and then the king may 
privilege them in anyplace 
where he will appoint, and 
«o prohibit any man to kill 
or destroy them. Hollaif- 
shed, in his description of 
Britain, page 222. ^. 60. re- 
poi'teth thus: 

"When Edgar, a Saxon« 
wafif king of this land, which 
was in the year of our Lord, 
959, he did greatly destroy 
the wolves and foxes, in Eng- 
land and Wales, so that ha 
left but few foxes and wolves 
remaining, for which the 
Welchmen paid him yearly, a 
certain tribute of wolves skins^ 
and then when these and such 
like ravenous and cruet 
beasts, as the wolves were, 
that did destroy both mau 
and beast, were banished, the 
residue that were yet remain- 
ing, being beasts of great 
][jJeasure, for the king, and 
for noblemen to hunt and 
chase, and also dainty meat 
for the king, and best «ortof 
men in the realm ; the kings 
6f this land began to gro%f 
careful for the 7. reservation 
of them, and therefore they 
began to privilege the wobcu 
and places, where these wild 
beasts were femaining, which 
was in the great woods, that 
then were left' undestroyed» 
so that no man might bunt 
or destroy them there ; and 
so these places, where the 
wild beasts were then remain- 
ing, became forcstSi and thea 
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1^ wild bc9sts« birds, and 
fowhj that weve feres naturat 
trcrc the king's oniy, in whose 
grounds or lands soever they 
^rwerc, in any place in the 
jealra,a^wcU thosd th^t were 
but of forests/ chases, parka^ 
knd warrens, as those that 
vj?jre remaining within any of 
'them, so that it was not law- 
jTul For any ipan to huat or 
l(ill any wild beast, bird, or 
fowl, within his own ground, 
withoi^t bf'ing liable to punish- 
ment; for the same^ until that 
C^nutus the Dane, came . to 
1)0 king of this land, whicb 
wgis in ihe year of our Lord, 
)018, who, as it seemeth^ 
^id appoint skich forcs^ts and 
Vbases^ as tbea were their 
Vimits and bounds certain, 
and to the intent to have his 
bwn forests and other privi* 
legcd places, the better pre* 
served from offenders in tlicm. 
' In the first year of his toign, 
at Winchester, he made this 
. law : " I will and grant, that 
^ach one shall be worthy of 
%\iQh vencry, as by hunting, 
he can take, either in the 

J>lainsor in the woods, within 
lis own fee or dominion ; but 
each man shall abstain from 
my venery, in every place, 
where I wijl that nay beasts 
shall have firm peace and 
quietness, upon pain to for* 
feit as m.uch as a man may 
forfeit, which law was after- 
wards confirmed by clivers 
Kings; and in this manner 
(M»4iwood says) I do think 
IJiijrcsts did first bc|;iOy and 



thus much fortius mkH&r.^-^ 
C. 3. page 34. " A9 U.hfth 
been altffiys hoMen, for a 
general opinion, amoUgst tlie^ 
kanted in the law, in tbh 
realm, that fha kii^ oBly (tk 
juregentiumt or.as theytiay) 
by^ the common law, may 
make a forest in all wooiii, 
apd places, wheresoever lie 
will appoint^ so likewise, H 
U as ^^n^^ral an opinion ef 
the contrary part, that no 
other person or persons whal^ 
soever, can make a ibfesC 
but the king only, and such 
as are especially aothoHsed 
by hi «i so to do, becanse the 
king hath this sOrereigntjf te4 
royal prerogative reserved to 
himself onJy."-^C. 3. p, 35. 

ft doth appt^ar hy the €ftse 
of the Duke of Lanoasier, in 
26 Edw. III. that king Henry 
III. being seised of the.bo<n«i' 
of Pickering, unto which a 
forest was then appeaihiat, 
jdid give and grant the said 
honor of Pickering, cum em- 
nibus sui$ pertbtentiSui, unt^ 
Jbdward, Earl of Lancaster^ 
in fee, and by that grant of 
the honor, itwas judged> that 
the whole royalty of the fo- 
rest did pass unto the sai4 
Earl, by this it is pnoved, that 
a subject may be Jord an^l 
owner of a forest. -^. 3. p. 37* 
It doth also appear, by a 
ease, 42 Edw. III. that ti 
forest, being a forest in fhe 
bands of the king, fnay, in 
^me sort, be gr-anted by tlie 
llSfne of a forest, unte a suh^ 
ject, iind yetthe «ikaie shaR 
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be but a chase, in the hands 
of a grantee.— ^C. 14i. p. ^5, 
although that the kingf by 
his prerogative foyai, may 

, afibrest ^he demesne, woods, 
laails, pastures, and waste 
soil, of every man, within 
this realm, wheresoever he 
will ; (as already before hath 
been declared) yet, by such 
afforestation of such woods, 
lands, pastures, and waste 
soils, the king doth not there- 
by restrain, abridge, or pre- 
judice, any mau, of his right 
or interest of common, for 
such beasts as are common- 
able, within a forest. C. 18. 
p. 130. in 13 Uen. VII. an 
action of trespass was brought 
against one Wistman et al\ 
for hunting in a park, and 
the defendant pieadeth that 
the plaintiff, being owner of 
the park, gave licence to the 
Earl of Sutl'olk, to hunt ^nd 
kill certain deer in the same 
park, and the same deer, so 
killed, to carry away with 
him, at his pleasure ; and 
saycth, that the said Earl, by 
virtue of that licence, at a 
certain day, &c. went to the 
same park, and these defend- 
ants with him, by his com* 
mandment, and .there, in the 
said park, they did hunt, 
kill, and carry away, certain 
deer, as lawful it was for 
them so to do; and this was 
then held, by the opinion of 
the whole court, for a good 

justification, both for the 
Ea.r\, and also for his ser** 
vants, which case doth also 
prove, that where a man hath 

a right or interest to have <t 



deer, in a park or forest, lie 
may justity the killing of the 
same deer, both for himself, 
and his servants with him, 
and especially if the forester 
or keeper, who ought to kill 
and deliver the same deer, do 
first refuse to kill and deliver 
it, so that when a man hath 
an interest or right to have m 
thing, he may alwaj/s justify 
these necessary acts and cir* 
cumstances, that are the 
means to come by the same, 
&c. So sayeth Manwbod, 
and in this same chapter, are 
other cases, confirming the 
right, in such licences, for 
men to act, either by them- 
selves, or their servants. 

This Treatise on the forest 
laws, doth contain in it, the 
principles of the game laws, 
and the franchise of the forest 
doth still continue in exist- 
ence and effect,, to this very 
time. . 

1 might, I think, with the 
greatest confidence, rest my 
labours here, having brought 
forward proof sullicient to 
demonstrate the original 
right, together with its de- 
scent to the present day ; yet 
there is still a conclusion to 
be passed upon it, that would, 
if it were allowed to pre- 
vail, baffle all authority. 
Those that seem most intent 
to oppose this doctrine, have 
done it, not by argument or 
legal interruption, but iu a 
more summary way, by ad- 
mitting that such and such 
might be the original ri^ht, 
but that from lapse of time, 
and inaction, it is become 
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altogether obsolete.— If, in- 
deed, these were rights, long 
lain dormant and raked up 
lor a present purpose; if it 
were, for instance, a new ex- 
ertion of the prerogative long 
forlorn and lost, such as al- 
most a new creation of forests 
over the private property of 
the subject-— a new creation 
of manors and royalties— < the 
extension of feodal rights, or 
any exertion of power, under 
a worn out pretence— I 
should certainly be bound to 
submit to such a conclusion ; 
but in the instance before us, 
there is no such plea to offer, 
nothing can have been more 
common, better und/erstood, 
tr more in use, than the right 
in this case brought into 
question ; it is by no means 
one of these, like many of 
our ancient and feodal rights, 
that have been long sunk and 
out of memory ; there is no 
pretence for crying it down 
on a plea of oblivion — it is 
an institution of date imme- 
^ morial, and of usage too fa- 
miliar to be put down by 
any thing, less that an act 
of the legislature ; when 
such a law has passed upon 
this right, we may all un- 
derstand and abide by its 
tenets, but until that hap- 
pens, we must be governed 
by the law and practice of 
the present day, sanctioned 
by lung usage of common 
tight, as derived from autho* 
rities of the most remote aap- 
tiquity. 

From these laws of the fb- 
resty supported by other cor* 



respondent authorities, I de- 
duce the following facts : 

1st. That the game through^ 
out this realm, ia held, as 
belonging to the prerogative 
of the crown. 

2d. That the crown has 
ever held the right of enfran- 
chising certain districts, for 
preservation of the game. 

3d. That these enfranchise- 
ments were endowed with 
different degrees « of honor, 
some under title of free-war- 
reu and chase, with exclu- 
sive privilege, and others as 
manor and royal ty, with in- 
clusive right. 

4th. That after ihe Con* 
quest, a great part of the 
kingdom was parcelled out, 
in certain portions, with such 
privileges attached. And 
that a right by conquest, 
doth warrant such distribu- 
tion. 

5th. That such right of 
royalty haa ever been eser* 
cised over >uch enfranchised 
districts. 

6th. Thatevery act of par- 
liament, passed before, and 
since 11 Hen. 'VII. c. 17. 
touching this right, has al- 
lowed to lords of manors, and 
their gamekeepers, duly ap- 
pointed, the right to kill 
game, and to search for un- 
lawful engines,in and through- 
out the district or boundary 
of their respective manors. 

7th. That the 11 Hen. VII. 
c. 179 was never meant or in- 
tended to restrain lords of 
manors from using the like 
privalegey in and throughout 



THE BIGHTS OF MAHOBS. 



6 



their several districts; see the 
preamble. 

8th. That the subsequent 
act, to wity 23 Eliz. c. iO, is 
but a coQtinuation of the fore- 
raentioRed act of Henry, giv- 
ing the penalt}* for such Ires- 
pass, to the chief lord or lords 
of the liberties or manors. 
See Appendix, post. 

9th. Tbat a manor is an 
enfranchised district, having 
m right of royalty and juris- 
diction attached to the same. 
10th. That the tenn, '* roy- 
alty," is that part of the pre- 
rogative, that comprehendeth 
the game. 

11th. That tlie jurisdiction 
cf a manor cannot be abridged 
or extinguished, by any act 
of the grantee, though it may 
be forfeited in toto, and es- 
cheat again to the crown. 

12th. That a right of roy- 
alty does clearly include in 
it, a right of perambulation 
over every part of the district 
in which it holds jurisdiction ; 
fo. 22, ante. — Brown \, Taylor 
tt al\ 

13th. That the services of 
all tenants to the manor, are 
diie to the lord's court, and 
that thoy are subject to fine 
and amerciament for non- 
aUendance, and that such 
services do confirm the lord's 
right of predominancy ; Nel- 
son on Manors — a right, the 
property of whirh is expressed 
*' to be holdcn of the high and 
** chief lord and lords of tlie 
" fee and fees, by the rents, 
" duties, and services there- 
" fore due, and of right ac- 
** customed." 

14th. That every lord of a 



manor has a right to appoint 
a gamekeeper, and that his 
deputation is a legal warranty 
over the same, and over every 
part thereof; 22 & 23 Car. 
II. C.25. 5 & 9 Ann. See 
Appendix, post. 

15th. That his perambula- 
tion as gamekeeper, is not 
restrained by any law or act 
of parliament, that has yet 
been , enacted ; but, on the 
contrary, is confirmed to the 
full extent of its boundary.. 

l6th. That the right by 
deputy, in respect to the 
game, is co-extensive witb 
the circle or boundary of bis 
i^anor; and, fas I have be- 
fore observed) cannot be 
abridged by any act of the 
owner. 

17th. That (in the present 
case) the reservation in the 
plaintiff's purchase, does cer- 
/ tainly -admit of, and rccog- 
' nize (sec the Case) such right ; 
(which, I presume to say,) is 
not a personal right, but A 
right in the capacity of lorS 
of the manor, a^nd, in which 
capacity, is necessarily im- 
plied the right of appointing 
a gamekeeper over the same. 

18th. That a right of roy- 
alty over a manor, does as-% 
suredly intend a right to the 
game within such district. 

19th. That a right to any 
thing, does necessarily imply 
a right to the means of ob- 
taining it. 

20th. That this is a gene- 
ral principle of law, and in 
this particular case there is, 
besides^ an express reserva- 
tion. See the Aboyne Casff 
ante, fo. 17> IS* 
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21»t. That a person may 
have privilege in another's 
land, for one may dispose of 
the land, and reserve the 
franchise. 

22d. It is proved, that by 
severing the land, the fran- 
chise is not extinct. 



23d. Lastly; that these 
opinions are pot the result of 
vague and idle speculation, 
but are grounded on the posi- 
tive law of the land, as bv 
this Treatise, is most clearly 
demonstrated. 



The sum and substance of 
the whole matter is, that 
from the earliest time, and by 
the most ancient and best 
founded authorities, it ap- 
pears, that the game, in and 
throughout' the realm, was 
ever held to be in the prero- 
gative of the crown, and that 
from the time of Canute, the 
several succeeding kings have 
exercised the right of enfran- 
chising large districts, for 
preservation of the game. 
That the grant of a majior 
and royialty, (as well as that 
of a chase and warren) is an 
endowment of such encircled 
district, tb an individual; that 
it is composed of various 
rights, and particularly that 



of the royalty, aiid which 
right, (by various acts of par- 
liament) has empowered the 
grantee, to depute a game- 
keeper, to watch over the 
same, and to take the same, 
wheresoever it may be found, 
within the confines of the ma- 
nor, to the lord's use; that 
in such endowment, is x:om- 
prised a jurisdiction, which 
cannot be curtailed or abrid- 
ged, by any act of the grantee, 
though the whole, from va- 
rious causes, may become 
forfeited, and escheat again to 
the crown. 

That this is the law of the 
land, and which has had con- 
stant, and universal usage to 
establish' and confirm it. 



PREFACE. 



^OME little time before the close of the last 
Session of Parliament, I had written the fore- 
going Treatise on Manorial Rights, as toach- 
ing the royalty or joribdiction of the Game, bat 
it had not yet been lain before the piriblic ; in 
the interim between that and the present time, 
there has been pobli^ed a Report of the Com- 
mittee appointed by Parliament to take into 
consideration the laws relating to the Game; 
this being the identical subject in my yiew, it 
was impofisible I should not be attracted with 
the resnlt of soch an invest i -Ration by so respect- 
able a'ld competent a IkkIv. The public have 
. indeed been duly favored with the opinion of the 
Honorable Conmnittee, and their resolution upon 
it, and it if^, indeed, with great diffidence that I 
have presumed to offer a Comment upon this 
Report, varying materially from the opinions 
therein professed, by reascn of the short interval 
before the meeting of Parliament j the Report 
and Comment has been printed in the Abstract, 
but the whole seems so intimatelv allied to the 
subject, that I have been induced, Va ^ «v!ly^\-- 
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mentary way, to give it a place with tlie 

Treatise. There is certainly jcontaiued in it a 

great difference of opinion, and with all respect 

to this Honorable Committee, I have been fully 

persuaded, from my own observations, that the 

conclusions they have drawn are not warranted 

by the authorities they have applied ; but it 

is of no avail to take shelter under a battlement 

of assertions. The several Authors I have cited 

will most forcibly speak for themselves, and for 

the weight 'belonging to them 1 need but sound 

the name to excite the utmost reverence and 
respect. 

I presume not in the most distant degree to 
suggest what, in the wisdom of Parliament, 
may seem most fit as a future plan of regulation 
respecting the Game, but faithfully (as I hope) 
tp have demonstrated the right of royalty and 
jurisdiction, as it is extant and in use to the 
present time, as well as the danger to which it 
may be exposed by the abrogation or total ex-r 
tinction of so immemorial and established a 
privilege, amounting, in all its qualities (as I 
conceive), to a legal ^nd uncontrovertible right. 
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The CoHMlTTBE appointed to take into 
Consideration the Laws relating to 
Game, and to report their Observa^ 
tions and Opinions thereupon, front 
time to time, to the House ; — ^have 
considered the Matters to them refer- 
red, and agreed upon the following 
Report : - 

jl our CJommittee, in inyestigating this im« 
portant subject^ proceeded to the consideration 
of the present existing Laws for the preserva^ 
tion of Game ; their adequacy to their professed 
object, their policy and justice, and their effects 
upon the habits and morals of the lower orders 
of- the community. 
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in considering the existing state of the Law 
upon this subject, their attention was naturally 
directed, in the first place, to its state in the 
early periods of the Common Law, and in that 
your Committee finds concurrent and undis- 
turbed authorities for contemplating Game as 
the exclusive right of the proprietor of the land 
ratione soli. In a Law of Canute's {vide 4th 
Inst. p. 320,) your Committee find that he thus 
expresses himself, — Prmterea autem concedo ut 
in propriis ipsius prcediis quisque tarn in agris 
quam in sylvis excitet agit et que f eras ; and in 
Blackstone, b. II. p. 415, Sit quilibet homo 
dignus venatione sua in sylvd et in agris situ 
propriis et in dominio suo. In the preamble 
of the statute 11 Henry YIL c. 17. a Parlia- 
mentary recognition of the Common Law is 
most distinctly made, and ia unequivocal lan- 
guage. It states, that persons of little substance 
destroy pheasants and partridges upon the lord- 
ships, manors, lands and tenements of divers 
owners and possesiioners of the same, without 
licence, consent^ or agreement of the same pos- 
sessioners, by which the sapie lose not only their 
pleasure and disport, that they, their friends 
and servants, should h^\e about hawking, hunt- 
ing, and taking of the ^ame, but also they lose 
the profit and av^il th^t shouW grow to thei^^ 
kouisehold, &c. 
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In the 4th Institute, p. 304, it is laid down, 
that seeing the wild beasts do belong to the pur- 
lien men ratione soli, so long as they remain in 
his grounds he may kill them, for the property 
ratione soli is in him. In 11 Cokeys Reports, 
p. 876, it is laid down, that for hawking, hunt- 
ing, &c. there needeth not any licence, but every 
one may, in his own land, use them at his plea- 
sure, without any restraint to be made, if not 
by Parliament, as appears by the statutes 11 
Hen. VII. c, 17. 23 Eliz, c. 10. and 3 James I. 
c. 13. 

In Sutton and Moody's Case, 5. Modem Rep. 
p. 375, Holt, Ch. Jastice, says, the conies are 
as much his, in his ground, as if they were in a 
warren, and the property is ratione soli. So in 
the Year-book, 12 Hen. VIII. pi. 10, if a man 
start a hare in his own ground, l^||has a property 
in it ratione soli. 

In limitation, and to a certsrin degree in dero- 
g^onof the Common Law, a Tariety of statutes 
have subjected to penalties persons who, not hav- 
ing certain qualifications^ shall, even upon their 
own lands, kill any of those wild animals whic];i 
come under the denomination of Game. 

By the 13 Rich. II. stat. 1, c. 13, laymen not 
having 40^* per annum, and priests not having 
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jElOper annum, are prohibited from taking of 
destroying" conies, harei, &c. under pain of a 
year's imprisonment (this statute appears to be 
the first introduction of a qualification to kill 
Game.) By the 32 Hi?n. VIII. c. &. a penalty 
upon selling Game was first enacted ; but this 
was a temporary Law, which was suffered to 
expire, and the sale of Game was not agfain 
restrained till the 1st James I. c. 27. By the 
3d James I. c. 13. the qualification to kill Game 
was increased to J04Q in land, and «£200 in 
personal property. 

By the 22 & 23 Car. II. c. 25. lords of 
manors^ not under th^ degree of esquire, may, 
by writing under their hands and seals, appoint 
gamekeepers within their respective manors, 
who may kill conies, hares, &c. and other 
Game, and \0 the warrant of a justice may 
search houses df persons prohibited to kill 
" Game. 

It appears to your Committee, that the sta- 
tute 22 Sc 23 Car. II. is the first instance, eithei^ % 
in our statutes, reports, or law treatises, in 
which lords of manors are distinguished from 
other land^ owners, in regard to Game* 

The same statute, sect. 3, confines the qua- 
lification to kill Game, to persons having lands 
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of inberitance of ^100 ptr ann. or leases of 
£\60 (to which are added other descriptioiia of 
personal qualifications} ; and persons not having* 
soch qualifications^ are declared to be persons 
not allowed to have or keep game dogs, &c. 

The 22 & 23 Car. II. c. 25. was followed by 
4 & 5 W. & M. c. 23, and the 28 Geo. II. c. 12. 
which enacted penalties against unquali^ed, and, 
finally, against qualified persons, who shall buy 
seU, or offer to sell, any hare, pheasant, part- 
ridge, &c. Similar penalties are therein enacted 
against unqualified persons having Grame in their 
possession. 

Such appears to your Committee to be the 
state of the Laws respecting €rame, as they at 
present stand. The various and numberless sta- 
tutes which have been enacted iq^n the subject, 
and to which your Committee have not thouglit 
it requisite to allude, have not been unobserv cd 
by them ; but seeing that they are merely sup- 
plementary to those to which your Committee 
has made reference, they have not felt it im- 
portant to enter into a detail of their enact- 
ments. 

• 

Your Committee cannot but conclude, that 
by the Common Law every possessor of land 
has an exclusive right ratione soli to all the 
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9.ni|nals fero^ naturae found upon his land j and 
that he may pursue and kill them himself, or 
authorize any other person to pursue or kill 
theni ; and that he may now, by the Commdn 
L2|.w, which in so far continues unrestrained 
by any subsequent statute, support an action 
against any person who shall take, kill, or chase 
them. 

The statutes to which your Committee have 
referred, have, in limitation of the Commop 
Law, subjected to penalties persons, who, not 
having certain qualifications, shall exercise their 
common law right ; but they ha. e not divested 
the possessor of his right, nor have they given 
power to. any other person to exercise that right, 
without the consen^ of the possessor. 

It appears to your Committee, that the 22 & 
23 Car. II. has merely the effect of exempting 
from those liabilities, which were previously 
enacted against unqualified persons, such game- 
keepers as shall receive exemption from them 
by the lords of manors (and which exemption 
the said Icrds of manors are thereby empowered 
to give), but thrt the restraints upon the sale of 
Game equally ailect the entire community. 

Your Committee^ cpncejve,'that in the present 
stcite of society, there is little probability that 
the Laws above referred to can continue ade- 
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quate to the object for which they were originally 
enacted. The commercial prosperity of the 
country, the immense accumulation of personal 
property^ and the consequent habits- of luxury 
and indulgence, operate as a constant excite- 
ment to their infraction^ which no legislative 
ii^terference that your Committee could recom-^ 
mend appears likely to counteract. 
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It appears, that under the present system, 
those possessors of land who fall within the stji- 
tutable disqualifications^ feel little or no interest 
in the preservation of the Game, and that they 
are less active in repressing the baneful practice 
of poaching, than if they remained entitled to 
kill and enjoy the Game found upon their own 
lands. Nor is it unnatural to suppose^ that the 
injury done to the crops in those situations 
where Game is superabundant, may induce the 
possessors of land thus circumstanced, rather 
to encourage than to suppress illegal modes 
of destroying it. 

The expediency of , the presqnt restraints 
upon the possessors of land appears further to 
your Committee extremely problematical. The 
Game is maintained by the produce of the land, 
and your Committee is not aware of any valid 
grounds for continuing to withhold from th^ 
possessors of land, the enjoyment of that pro. 
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perty which has appeared by the Comnioa Law 
to belong to them. 

The present system of Game Laws produces 
the effect of encouraging its illegal and irregular 
^ destruction by poachers, in whom an interest is 
thereby created to obtain a livelihood by syste- 
matic and habitual infractions of the Law. It 
can hardly- be necessary for your Committee to 
point out the mischievous influence of such a 
state upon the moral conduct of those who ad- 
dict themselves to such practices ; to them may 
be readily traced many of the irregularities, and 
most of the crimes, which are prevalent among 
the lo^wer orderi^ in agricultural districts. 

Your Committee hesitate to recommend, at 
this late period of tlie session, the introduction 
of an immediate measure, upon a subject which 
affects a variety of interests ; but they cannot 
abstain from expressing a sanguine expectation, 
that, by the future adoption of some measure, 
founded upon the principle recognized, as your 
Committee conceive, by the Common Law, 
much of the evils originating in the present sys- 
tem of the Gan^ Laws may be ultimately re- 
moved. ^ 

Upon mature considera,tion of the premises, 
^our Committee have come to the following 
Resolution : 
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' Resolved, 

That it is the opinion of this Commit- 
tee, That all Game shonld be the property of 
the person apon whose lands such Game should 
be found* 

26/A June, 1816. 



COMMENT, 
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X HE ' Report sets out with cimteinplatii^ 
the Game as the exclusive right of the pro- 
prietor of the hind ratione seli^ and it grounds 
this opini<m upon the several authorities therda 
referred to. 

I may be excused, I hope, for making a 
short Comment upon the construction cf ihete 
authorities, though it may not strictly coincide 
widi the opinions of this Committee ; and, first, 
I must take notice of the extrone infostioe 
and hardship this law would create, if it realty 
was as it is stated to be. 

I should call it an injustice of the most fla- 
grant kind, if the right of property in the Game 
he raiione solij that a man of «nall estate should 
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be deprived of its produce, merely because his 
lands were not of sufficient value to bring him 
within the pale of qualification. 

The -Committee must certainly have contem- 
plated this privation as a piece of intolerable 
hardship, nor could the Legislature have passed 
such prohibitory acts with any degree of justice ; 
and, moreover, if the law had been, as the opi- 
nion of the Committee have contemplated it, 
any man, except the owner of the soil, must 
have been subject to prosecution for taking that 
which is the property of another. But, in my 
conception, the law is not so, nor is any quali- 
fied man amenable to the law for shootinor or tak- 
ing Game upon the lands (unprivileged) of an- 
other. 

No doubt he is subject to prosecution, as a 
trespasser, (according to, recent decisions) for 
going over such lands, without leave of the 
owner, but certainly not by any law for killing 
the Game there, he being in all respects qua- . 
lified to sueh purpose. 

V 

\ ■ 

But this could not have been if the Game was 
(as it is reported to be) property rat ione soli. 

The first authority the Committee have cited 
in support of this position, is an edict of Canute, 
reported in 4 Inst. p. 320, in his verbis : 
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§ 

*^ Prseterea aatem concedo ut in propriis ipsius 
** pnediis qoisqae tain in agiis qoam in sylvis • / 
*^ excitet agitetque feras." 

Also, I grant that every man in his own estate, 
as well in his fields ^ in his woods, may rouse 
and hont wild beasts^ &c. 

Now, the literal and proper sense of the word 
concedo, is : I concede, or give up, from whence, 
as a consequence, may be deduced, that the 
right was then in the Crown, rdtione privilegii, 
and which Canute conceded, or gave up, to his 
subjects, and as far as this concession went, it 
was good to every man's advantage ; but it must 
be taken, that he had no right to give up the 
prerogatives of the Crown beyond his demise, 
and it is plain it was so taken by his successors ; 
for in many succeeding reigns, we find large 
districts to have been enfranchised, under the 
several titles of ** Forests," " Chases,'* " Free- 
warrens," and *• Manors," under the former 
of which grants exclusive privilege was reserved 
to the Crown, and its grrantees, over everv man's 
lands. So it plainly appears, that the original 
right was not rations toll, nor was any such 
right recognized after his reign to be in exist- 
ence j but it is something remarkable, that the 
Committee should stop their quotation in the 
very pith of the proposition, leaving out the con- 
elusion, whichy in a g^eat degree, is illustrative 

G 2 
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ef the whole matter : ^* Autem meas ne venetur 
, ** cum poena" preecipio.'* But I enjoin that no 
one shall hunt my wild beaists. And in a subse- 
quent passage : ' 

\ 
** Volo ut omnis liber homo pro iibito sno ha- 

" beat venerem sen viridem in planis suis, sine 

** chasea tamen ; et devitent omnes meam ubi- 

*^ ciuique earn habere voluero.'* Which is, 

I will that every freeman shall have vert and 
venisqn in his plains,' but without right of chase ; 
and I enjoin that they shall not take niine 
wherever it may be. 

Now, admitting the authenticity of this edict, 
it would manifestly lead to this cooclusiony that 
the grant was no other than a concession of 
the Crown to the subject, under certain limi- 
tations, and by no means an original right in 
the subject ratione soli ; but it may^ be ob- 
served, that in the very same breath the learned 
Editor questions its validity. 

'• 

^* Therefore,'* says he, " we. leave that carta 
" de Joresta of King Canutus as justly sus- 
" pected, till we receive better proof.*' 

The next authority cited is 2 Black, p^ 415. 
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•* Sit quilibet homo dignus venatione saa in 
" sylva et in agris situ propriis et in dominio ^ 

** TOO.'* 



All this is very true ; hut this likewise is a 
concession, and does not in anywise abrogate 
from the original right, as still remaining in the 
Crown ; for neither could the King*s right in 
this case be extended beyond the period of his 
reign. Besides this, the learned Judge, whose 
authority, thpy have just now cited, speaking 
more largely on this topic, says, fo. 410 : 

** There still remains another species of pro- 
** perty, founded upon a very different principle 
•* from those that have been before mentioned, 
the property of such auimalsyer/i? naturcdj as 
are known by the denomination of Game, witk 
** the r^ht of pursuing, ' taking, and destroyiilg 
** them, which is vested in the King alone, and 
^' fipom him derived to such of bis . subjects as 
^* have recerved the grants of a chase, park, 
** free-warren, or free-^hery.' 
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** This," he says, ** may lead us into an in- 
** quiry concerning the original of these fran- 
** chises or royalties, on which we touched a 
** little in a former chapter, the right itself be- 
^ ing an incorporeal hereditament, though the 
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'^ fruits and profits of it are of a personal na- 
" ture." 

From this, and the subsequent course of his 
argument, it is clearly shewn, that the learned 
Commentator's opinion was not in unison with 
this Committee's Report. 

They next re^er to the statute 1 1 Hen. VI J. 
c. 17, which they style '* A Parliamentary Re- 
'* cognition of the Common Law," and they 
cite the preamble of this act in aid of their 
dictum J but this preamble, I think, cannot cer- 
tainly go to that effect. 

The words are : 

^' The forfeiture for taking fesants or part- 
" ridges, or the eggs of hawks or swans. 

" Item, forasmuch as divers persons, hav^ 
V " ing little substance to live upon, use many 
" times, as well by nets, snares, or other en- 
** gines, to take and destroy fesants and part- 
" ridges, upon the lordships^ manors lands, and 
** tenements, of divers owners, or possessioners 
'^ of the same^ without licence, consent^t or 
*' agreement of the salaie owners or possessioners, 
** by which the same owners or possessioners lose, 
" not only their pleasures and disport, that they. 



ti 
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<' their friends and sen^nts, should have about • 
hawking^ hunting, and taking of the same^ 
but also they lose the profit and avail that by 
that occasion should grow to their house-* 

** hold, to vthe great hurt of all lords^ gentle- 

*' men, and others having great livelihood with- 

** in this realm, wherefore," &c. &c. 

Now, this could not possibly go to the ex- 
tent they would . have it ; for upon this gene- 
ral principle it would, subvert all privilege, be- 
cause it is well known that the franchise of 
forests, chases, free-warrens, and the like, was 
not an enclosure of real property, but the en- 
circle, of large districts by metes and bounds, 
the property of the Game thereon, and not the 
universal soil, belonging exclusively to the 
Crown, or its grantees. So^ that neither the 
letter of this act, or the construction given to 
it, does in anywise go to support the right 
of property in the Game ratione soti. 

The title does most clearly evince, that it 
was directed specially against poachers, '* being 
** persons of low degree," and does by no 
means go to establish this right, as pretended, 
the same being only incidentally inferred, and 
no \i here specifically mentioned, the punishment 
of such offenders being the^reat object in view j 
and such is clearly shewn by the 23 Eliz, c. 10, 
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* which was meant to perpetuate the former act, 

and which gives the penalties to the lord of the 

manor, and not to the owners of the land; 

the inference being quite otherwise to that 

which the Committee have contemplated it. 

■ 

The next quotation is from 4 Inst. p. 304. 

" That seeing the wild beasts do belong to 
" the purlieu man ratihne soli, so long as 
^* they remain in his grdunds he may kill them, 
" for the property rat tone 6oU is in him." 

All this may be true, but npt in the sense 
they would have it. It is well known^ that this 
liberty in the purlieu man is agreeable to the 
statutes of forest law, and not of common right. 
The purlieu was without the privileged dis- 
trict, but still within the forest jurisdiction, and 
this liberty is by enactment in the Constitution 
of forests, which differs in many sorts from the 
common law. 

4 

But taking it as it is : — it goes certainly to shew, 
that although the purlieu man had this liberty 
granted to him in his purlieu, yet he had no 
such liberty within the boundaries of the forest, 
V though the property of the soil might likewise 
be in him. This of itself is an argument demon- 



strabljr dear, that ratione soli was no criterion 
of the right. • 

The 11 Co. Rep. p. 876, is the next aothd- 
rity referred to. I can find no such clause nhdef 
such direction, though possibly it is a mistake 
only in the page or the report ; but as it refers 
ibr confirmation to 11 Hen.YII. c. 17. 23 Eliz. 
c. 10. and 3 Jac. I. c. 13, it is open to every 
man to judge whether these statutes were pro- 
spectire of any such purpose as the Committee ^ 
have assigned to them. 

According to my reading, I confess they are 
not. 

In Sutton and 3Ioody*s Case, 5 Modem Rep. 
p. 37d, Ch« J. Holt says, ^* Conies are as much 
** his, in his grounds, as if they were in a war- 
'' rcn/* 

This is another authority which the Commit- 
tee, on the Game Laws, have brought forward 
in support of the principle they have thought 
proper to adopt ; but this species of animal did 
not certainly at that time class under the. deno- 
mination of Grame; they are animals of local 
wildness, and so are your pigs and poultry, and 
these straying in your fields are as much your 
property, as though they remained in your 
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cdurts or- sties : so this makes neither one way 
or the other to the question. 

^In the Year-hook, 12 Hen. VIII. pi. 10. it is 
said, ** if a man start a hare in his own grounds^ 
** he has property in it ratione soli J* 

This may be so (ultra privilegium) ; but to 
bring the question of right fairly to the test, you 
must state the case of a qualified man starting a 
hare on the grounds of another; to whom would 
the property, when taken, belong? certainly 
(under due qualification) to him that took it. 
There is no law in existence that would conipel 
him to surrender it^ 



The references that follow are only to the qua- 
lification acts, making nothing toward the ques- 
tion of right ; -or if they have any bearing upon 
it all, it is in a contrary direction to .the pur- 
pose here intended ; for it is too much to sup- 
pose, that Parliament would enact laws to de- 
prive men of their property, for no other reason 
than because they were poor : 

Videlicet i John Gyles has a tenement of about 
twelve acres of land next his cottage ; it is in 
a sporting ccfuntry, and abounds with Game, 
some of which is borne and fed upon his little 
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farm. Ratione soli the property should be 
his. 

No! say the qualification acts, he is not of 
sufficient worth, and therefore must not touch it. 
But his neighbour, Mr. Rackstrow, because his 
property is ten times as large, ratione soli is 
entitled to it ; aye, and Farmer Gyles's too, if 
it happens to light upon his grounds. 

This would be a partiality too glaring to . 
be borne, if it be admitted that they derived 
their rights from the same source, but it is 
plainly otherwise ; for the statute 2 Jac. I. c. 27. 

i 

declares : 

'^ That none but of such qualities shall keep 
" dogs or engines for the destruction of deer, 
" hares, or conies, nor other gentlemen"^ 

game!"' 
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So much for the property ratione soli. 

But in the progress of the Committee*s pro- 
ceeding, there is a paragraph which I must 
beg leave to state specially, because it has & 
very material bearing oh the question; the Re- 
port gives it thus : — 

" It appears that, under the present syTS- 
" tern, those possessors of land^ who fall 
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<' within the statutable disqaalificatKififly 
** feel little or no interest in the preser- 
*^ vation of the Game, and that they are 
^' less active in repressmg^ the baneful 
^ practice of poaching, than if they re* 
** mained entitled to kill and enjoy the 
" Game found upon their own lands* 
** Nor is it unnatural to suppose, that the 
** injury done to * the crops, in those 
** situations where Game is superaKund- 
'^ ant, may induce the possessors of land, 
" thus circumstanced, rather to encou- 
rage than to suppress illegal nKides of 
destroying it. 






" The expediency of the present restraints 
'* upon the possessors of land appears fur* 
** ther to your Committee extremely pro- 
" blematicaL The Game is maintained 
^^ by the produce of the land, and your 
** Committee is not aware of any valid 

grounds for continuing to withholdfrom. 

the possessors of land the enjoyment of 
*^ that property which has appeared by 
" the Common Law to belong to them.** 
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These certainly are most liberal sentiments in 
the Committee : — The giving up to the posses- 
sors of land (who are for the most part the tenants 
or occupiers of the land), being, as they are most 
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ai.ptly stated to be, ** the sufferers bp the injury 
done to the creeps in these situations where Game 
is superabundant, since the Game (as they truly 
say) is maintained by the produce of the tend ; 
and your Committee is not aware of any valid 
ground for continuing to withhold from the pos- 
sessors^of the land, who (clearly by this context) 
are the tenants or occupiers of the land, the en- 
joyment of that property which has appeared by 
the Common Law to belong* to them. 

I shall abstain from making any comment 
upon this passage of the Report ; but I appeal 
to the knowledge of any man, who is at all ac- 
quainted with the laws relating to the Game, 
whether such is the law, or that it would be 
either wise or politic to make it so. 
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Now, in regard to the tendency of this right 
which the Committee, at the close of their Re- 
port, have resolved on as expedient, I must beg 
to apply the words of our great Commentator 
upon the Laws, with which I shall conclude my 
observations. 2 Black. 410. the learned judge 
says, that ^* The Municipal Law had extended 
its protection to such particular ainimals as are 
usually the objects of pursuit, and has in- 
*^ vested the prerogative of hunting and taking 
** such animals in the sovereign of the^ state only, 
^^ and such as he shall authorize. Many reasons 
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^have concurred for making these constitu- 
*♦ tions : — • 



"1st. For the encouragement of agriculture 
•* and improvement of lands^ by giving every 
f* man an exclusive dominion over his own 
"soil. 

" 2d. For preservation of the several species 

** of animals which would soon be extirpated 
by a general liberty : nor certainly (says he) 
in these prohibitions is there any natural injus- 
tice, as some have weakly enough supposed ; 

** and since, as Puffendorf observes, the law does 
not take from any man his present property, 
or what was already his own, but barely 
abridges him of the means of acquiring a 
future property by that of occupancy ; which 

" indeed the law of nature would allow him, 
but of which the laws* of society have, in 
most instances, very justly and reasonably de- 

" prived him." 

Certainly ; if the pale of protection be broken ^ 
dowuj and the right of privileged, jurisdiction 
over the Game be annihilated, nothing but 
contention, and the utter extinction of this 
species of animals can be expected to folio rir 
it. 



u 
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With great deference to the Committee, I 
lukYe taken the liberty to offer these opinions 
on the subject of their investigation. 

The quotations I have made are certainly 
correct, and which, as applied to the point in 
question, must, I think, lead to the conclusions 
I have drawn ; but I am not so pertinacious to 
my opinions as I find some men are, aad if even 
such opinions were doubtful, they ace open to 
the ct»Tection of those better read on the sub- 
ject: but until such proof to conviction ap- 
pears, I must presume that tne right, as I 
have stated it, remains unshakea. 
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CHARTA DE FORESTA, 

Made at Westminster 10 Feb. Anno. 9 Hen. 3. A. D. 1225. 
and confirmed Anno. 28 £<ftr. l.A.D. 1299- 

Edward, by the Grace of Gqd, King of Eng^and^ liord Coirfrmed by 
of Ireland, and Duke of Giijan, to all to whom these 4 lost. 500. ss 
pieseota akaUcoai^seodetk greetiog^-^We have aeen c. i. S5 Ed. i. 
di€ CSwfltf of tb« Loxd Ekaiy our Father, aooMtiaie stat.i.c.i. 
King of Rnghwd, coneafttag the Forest, hi these 
words, Henry, by the Grace of God, Kkig of Eo^ 
land. Lord of Ireland, Duke of Normandy and of 
Guyan, &c. as in die begiimii^ of the great Charter. 



CAP. 1. 
Certain Grounds shall he ^afforetted. 

f fRST, we will that all forests, which king Henry oar 4liitt soo. 

grandfather afforested, shall be viewed by good and lawful 

men, and if he have made forest of any other wood mo^ 

dian of his own demesne, whereby the owner of die wood 

liatfa |iarf, forthwith it shall be disafforested, and if h^ 

have made forest iA his own wood, thep it shall remain 

feres^ saving the common of borbage, and of other things 

in the same forests, to them which before were accfistoined 

to have the same.' * ' * ' ■ ' 

H 
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CAP. 2. 

Who ere bound to the Summons of the Forest. 

Men that (hivtU out of dte forest, from henceforth, 
vhall not come before the justices of our forest by common 
summons, unless they be impleaded there, or be sureties 
for some others tliat were attached for the forest. 



CAP, 3- 

Certain Wood made Forest, shall be disafforested. 

All woods, which have been made forests by king 
Richard our lincle, or by king John our father, until our 
6rst coronation^ shall be forthwith disafforested, unless it 
become demesne woods. 



CAP. 4. 

No purpresture, waste, or assert, shall be made in Forests. 

All archbishops, bishops, abbots, priors^ earls, ba« 
ronS; knights, and other .our freeholders, li^hich have tfaeff 
woods in forests, shall have their woods as they had them 
at the first coronation of king ^eriry our grandfather, so 
that they shall be quit for ever of all puiprestures, wastes, 
and asserts,^ made in those woods after that time, until the 
beginning of the second year of our coronation, and those 
that from thenceforth do make purpresture, without our 
licence, or waste or assert in the same, shall answer unto 
^ lut 307. tis for the same wastes, purprestures, an4 uaprtM. • 



APPENDIX. 
CAP. 5. 

When Rangers shall make their Range in the Forest. 

Our rangers shall go tbroc^h the forest to make range, 
as it hath been accustomed at the time of the first corona- 
tion of king Henry our grandfather, and not otherwise. 
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CAP. 6. 

Lowing of Dogs in Forests. 

The enquiry or view for lawing of dogs within our 
forest^ shall "be made from henceforth, when the rai^e is 
made, that is to say, from three years to three years, and 
then it shall be done by the view and testimony of lawful 
men, and not otherwise, and he whose dog is not lawed, 
and so found, shall pay for his amerciament Ss. and from 
henceforth no ox shall be taken for lawing of dogs, and 
such lawing shall be done by the assise commonly used, 
that is to say, that three claws of the fore foot shall be cut 
off by the skin ; but from henceforth such lawing of dogs 
shall not be, but in places where it hath been accustomed 
from the time of the first coronation of the aforesud kine 4 Inst. 289. 
Henry our grandfather. 
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CAP. 7. 

In what Cases only gathering shall be in Forests, 

No forester or bedel from henceforth shall make scotal, 4 Inst 29$' 
or gather garb, or oats, or any com, lamb, or pigs, nor v 

B 2 
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(JO Ap^Bilm1t; 

shall make any gatherings, but by the view (and oath) of 

the twelve rangers, when thi^y sHall make their range, so 

Enforced by many fovefiiters shall be assgned to the keeping of the 

5 Ed. 3.itat. fo^gjg^ j^g TeasonaMy shall seem sufficient for the keeping 

or w6 sAfM* 



CAP. 8. 

When Swanimotes shall he Heptf and who shall repair 

to them. 

/ No swanimote from henceforth, shall be kept within 
this our realm, but thrice in the year, videlicet, the begin- 
lung of fifteen days afore Michaelmas, when that our gest- 
takers, or walkers of our woods, come together to take 
agestment in our demesne woods, and about the feast of 
St. Martin, when that our gest-takers shall receive our 
pawnage, and to these two swanimotes shall come toge- 
ther ouf foresters, vierders, gest-takers, and none otheri 

' ... 

by. distress, and the third swanimote shall be kept in the 
beginning of fifteen days, before the .feast of St. John 
Inst. 289. Baptist, when that our gest-takers do meet to hunt our 
' ' deer, and at this swanimote shall meet our foresters, vier* 

ders, and none other, by distress ; moreover, evety forty 
days through the year, our foresters atid vierders shall meet 
to see the attachments of his forest, as well for greenhue 
as for hunting, by the presentment of the same foresters, 
and .before them attached ; and the said swanimotes shall 
not be kept but within the coutities in which they have been 
used to be kept / . ;. 
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CAP. 9. 

i ■ • ' • J 

Wh may iuke ,/igiMfnfinf an4 Pqmkag^ ii^, Imprests. 

Every freeman may agist bis own wood, MriAki o«r 
forest, at his pleasure, and shall take his pawnage ; also 
'we do grant that every freeman may drive his swine freely 
without impediment, through our demesne woods, to 
agist them in their own woods, or else where they will ; 
and if the swine of any freeflnap lie ond night wilhin our 
fpcest, theie shall be no occa9ioB tsfkisn ih§lP99ff ^b^r^hy 
be may l<m wy thipg of Jus ownt 



CAP. 10. 

Punishment for ktllingthe King^s Deer. 

No man from henceforth shall loose either life or 
member for killing of ofar dfer \ but if any man be taken, 
and convict for taking of our venison, he shall make a 
grievous fine, if he hath any Aing whereof, and if he 
hatb nothing to los^, h^ shall be imprisoned a year and jte^g^. so. 
a ddy, and after the year and day expired^ if'h^ can find \^^*y^*^ 
anflSci^t sureties; be f ball hp df^vered^ ai^ ^ iaot| he £d. s. sttt. i. 
abjure the realm of England. , ci rl ' 



CAP. 11. 
A Noblem^ v^ kUlH I)ffir if^ the Forest. 

iog ix> 10 Mt mf 9^mm9fim^h s^w^ ^m ^^^^9 
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it phall be la^^ful for him to take and kill one or two of 
our deer, by view of oar forester, if he be present, or 
else he ^hall cause one to blow an horn for him, that he 
seem not to steal our deer, and likewise they shall do re« 
turning from us, as it is aforesaid* 



CAP. IS. 
Haw a Freeman may vse bis Land in the Fore$i. 

, Eveiy freeman from henceforth, without danger, shall 
make, in his own woods, or in his land, or in his water, 
which he hath within our forest, mills, springs, pools, 
marl-pits, dikes, or earable grounds, without enclosing that 
earable grounds, so that it be not to the annoyance of any 
of his neighbours. 



CAP. 13. 
Hqw a Freeman may use his Land in the Forest. 

Every freeman shall have within his own woods ayries 
of hawks, sparrow-hawks, felcons, eagles, and herons, 
and ^hall have also the hpney that is found within his 
woods. 



CAP. 14. 

Who may take Chimmage or Toll in a Forest/ for what 

Cause^ and how much, 

4tatt306. ' No forester frtmi henceforth, which is not forester in 

fee^ paying to ns ferm for bis bailiwidk^ shall take any 
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<jiiniaiage or toll within bis baiE wick ; bat a forester in fee, Kead fntbout 
paying us fenn for bis bailiwick/ shall take cfaimmage; addwitttaUB 
that is to say, for carriage by cart, the half year, £dL ; and **»**^*»*^ 
for another half yedr 2d. ; for an horse that bearetfa loads, 
every half year, an halfpenny ; and by another half year, 
half a penny ; and but of those only Aat come as mer- 
chants, through his bailiwick, by licence to boy bodies, 
timber, bark, coals, and to sell it again at their pleasure, 
but ^for none other carriage by cart chimmage shall be 
taken; nor chimmage shall not be taken but m such 
places only where it hath been used to be ; diose which 
bear upon their backs brushraent, bark, or €99i to sel. The cofieliid. 
though it be their living, shall pay no chimmage to our exception aie 
foresters, except they take it within our demesne woods* oriL^aL^ 



CAP- 15. ' 

Pardon of OiUlawnf of Trespass mihin the Forests. 

All that be outlawed for the forest only, since the time 
of king Henry our grandfather, until, our first coronsftion, 
shall come to our peaoe without kt, and shall find to us 
sureties, that from henceforth they shall not trespass unto 
us wiAin our forest. 
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CAP. 16. • 
How Plea of the Fomtt dull be kolden. 

No constable, castellan, or any other, shall hold plea of' AaMsdiag by 
forest, neither for greenhue nor hunting, but every forester * * *. 

in fee shall make attachments for pleas of forest, as well 
for greenhue as hunting, and shall present them to the 
vierders of the provinces, and when they be enrolled and 
enclosed under the seal of die ^erdlerS| tfiey shall be pre* 
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rented to oi^ chi^f Justices of our forefitj when they 8 htA 
coine idto those parts to hold the pleas of the forest^ $u)d 
jbefore 4liem they shall be detenmned; and these liberties 
of tkefofest we^bave^raQted to all meD> saving to arch- 
JbisbopSi bishops abbots, priors^ wis, barons^ knj^ts^ and 

. to ^tfaer per^oQfl^ as well spiritual as 'temporal, templais, 
Ji/wpilallejBs, their liberties and free custbois, as well within 
.the forest as without, and in warrens, and other places, 
wfaiph they have had, all these liberties and customs, we, 

:!&a. as it .followeth in tbe fnd of the great charter; and 
blnst. 289. m^ ^OiConfirHi a|id ratifv these jnfts, &c..a8 in the epd of 

891. dl5» y . • ^ ■ ■ .y w ^ 

' ' .\'\ Ae grettit obiter sptcified, &c. 



ii. , 



H>»i«i 



'iFlift^ctefiM'^ tkt forMt liitfye bieiMilh^tiioK^eaartmt to 

/give in its full state, because I find it contended by some 

lawyers, that it lays an entire interdict upon the future right 

of afforestation : how hk -Aiat "h the case the reader has 

the ready fneaNisdf,J4idgiqg> ' '\ 

I<;Mi 'pCfreeiVe «io isikli fr6blbitiaa about it, nir indeed 
^^buld Mdh iitfve %een >i& viaMKty and foree, if it bad been 
theire Miditeiil ; for^ dlthou^h 4he king might release . Ihe 
^Heus tieWljr'dpeclted Jnto^farests by his anceBten^ And 
which this charter seems chiefly designed to effoel^y^ it 
did not, or could it prohibit bis successors from the ex- 
ercise of the rights of their prerogatives, as I have in the 
Supplementary Comm'6th, p. B5, more aptly shewn. In 
later ti|Blies,^cfenkinly^ siiKe ipai^Niiniept has h^d its due 
Wisight and influence, the exercise of such right iq the 
crowi], ^s .very rarely been used, and from. long disuse 
jfl^y ()e\aqcopif (^ in a manner obsolete ; but there is no 
,^/f^^t^ jt|^ X k^ow of that goes in anywise to abrogate it, 
r apd it is manifest that forests heretofore erected do still 
ficmtinuie in the same qpiritan^ existence. See 22 & &3 
Car. 2* c. 25. s. 10. 
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11 Hek. 7. Cajp. 17- 

lUhe Fwfeiturefor taking ofFesants or Peu'IridgtSf 
or the Eggs of Hawks or Swans. 

XT£M, forasmuch as divers persons^ having little sub- Thepenaltf 

♦ ^ 1- , for taking of 

stance to live upon, use many times, as well by nets, ft«mt$4iX9v 
snares, or other engines, to take and destroy fesants md ^^t^^SSii 
partridges, opon the iordships, manors^ lands, aiid lene- ^J^«*^ 
mer^s, of 4iK^eis owners qr possessioners of the sumc^ 
iMitbout licepcq, oonsent, or ^roement of the same own- 
ers or |K>s0es8i<inen9> by which the ssime owners and po^- 
jesaioners lo^. not oii{y their jplejisure and disport, that 

■ 

ifaey, tiieiir friends ^nd servants .should have, about hawJc- 
ibg, htttttiqg, uA taking of ihe same; but also they 
lose Ae profit tad ovail thaft, by tha.t occasion «hojdd 
(grow io their household^ to ^he gr^t hurt of all Jords and 
^eotl^ea^ ^d i^hers, having any .great liveUhood, 
tialhin Itiis retdm ; wberefore it is ordained and enacted, 
by tfae)aiiiithorifey<#f this present fiailiament, that it shall 
iiot be laivig&d to «ny peraoo, of what 'condition be he, to 
take, •or cailse 1^ he takeof, any fesants or pa^ndges, by 
ti6ts, au^efl, icfr otb^c eiigiaea, out pf his own warren, 
«pon iibe freeheU of 'imy other person, without tbejsssent, 
agceemsnt, and^tpeqial . licence of Jth^ owner or posses 
mnerrof tfaesaioe^ i^^HMifp^ip of fonfeiture. pf ten po.und3» ^ ' 
.ftheone half Ibeisctftf to :lfae party diait will sue fox tba 
.aanie^ibyticytion .of.debt^ or by bill, or otherwise 4 and 
(the;o therdialf (diev^of .. to .(be owner or j^osseasioner of Aa 
^aid gntmod^ ispon i^Nch ^hcf said fesfmls mid partddgea 
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APPEHDIX* 



The penalty 
for taking of 
hawks or 
swans eggs ont 
of their nests. 
51 H. 8. c. IS. 
makes it felony 
in *the king's 
grounds. 



Certain Eng* 
lish hawks pro* 
hibited to oe 
honk 



}Ie that bring* 
cth a nyesse 
hawk from fe« 
reign parts, 
shall bring a 
certificate. 



The penalty 
for taking, 
killing,, or 
driving of 
hawks* 



be SO taken; also it is ordained by the said autbority^ that 
no manner of person^ of what condition or degree he be, 
take, or cause to be taken, be it upon his own ground, 
or any other, man's, the ^gs of any falcons, goshawks, 
laners or swans, out of the- nests, upon pain of imprison- 
ment of a year and a day, and fine at the king^s will, the 
one half thereof to the king, and the other half to the own- 
er of the ground where the eggs were so taken ; and that 
the justices of peace have authority, by this present 
act, to hear and determine such matter, as well by in- 
quisition as information and proofs ; also it is ordained by 
the said authority, that no man, from the feast ofPasche 

I 

next coming, bear any hawk, of the breed of £ngland, 
called a nyesse, goshawk, tassel, laner, laneret, or fri- 
con, upon pain of forfeiture of his hawk to the 
king, and the said hawk to be at the king^s pleasure ; 
^nd that ail such persons as bring any nyesse hawk or 
hawks, from any the parts beyond the sea, bring a certifi- 
cate under the custom-house seal of the port where he 
first landed with the said hawk pr hawks ; or if be come 
out of Scotland, then under the seal of the warden, or 
his lieutenant of that march tliat he cometh through, 
testifying that the same hawk or hawks be of the parts 
beyond the sea, or of Scotland, upon die same pain ; 
and that the person that bringeth any such hawk or hawks 
to the king, shall have a reasonable reward of the king, 
or else the same hawk or hawks for his labour ; also it is 
ordained by the same authority, that no man take any 
ayre, falcon, goshawk, tassel, or laner or lanerets, in 
their warren or woods, or in other places, nor purposely 
drive them out of their coverts accustomed to breed in, 
to cause them to go to other coverts to br^ed, nor 
slay them for any hurt by them done, but suffer them 
to pass at. their liberties, upon pain of ten pounds, the 
one half thereof to the party that will sue for the same. 
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by action of debt, by examination before the justices of 
the peace^ information, or otherwise, and the other half 
to the king : provided always, that the moiety of the for- 
feiture abovesaid, given to the owner of the ground, for 
taking ^of swans eggs, be unto the owner of the said swans, 
and not the owner of the ground. 
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APFItKDlX 



The p€t»It]r 
for t^ing or 
kUlhig of 
pheasants or 
l^artridges in 
the night. 



29 Eli 2. CAr. 10. 

jtn Jet for the Preservation of Phea^ni$ mi 

Partridges. 

Ist. W HERE AS the game of pheasants and partridges 
is, within these few years, in manner utterly decayed aad 
destroyed in all parts of this realm, by means of such 
as take them with nets, snares, and other engines and 
dcYices, as well by day as by night, and also by occasion 
of such as do use hawking in the beginning of hanrest, 
before the young pheasants and partridges be of any big- 
ness, to the great spoil and hurt of corn and grass, then 
standing and growing in the fields. 

£d. For reformation thereof, be it enacted, established, 
and ordained, by the Queen our Sovereign Lady, the 
lords spiritual and temporal, and the commons, in this 
present parliament assembled, and by the authority of the 
same, that no manner of person or persons^ of what estate, 
degree or condition soever, shall, at any time or times, from 
and after the first day of April next ensuing, take, 
kill, or destroy any pheasants or partridges, with any 
manner of nets, sn;ires, gins, engines, rowsting, lowfiSng, 
or other devices whatsoever, in the night time, upon pain 
of forfeiture for every pheasant so taken, killed, or de« 
stroyed, contrary to the true meaning of this act, the sum 
of twenty shillings, and for every partridge so taken, 
killed, or destroyed, the sum of ten shillings, the which 
said penalties and forfeitures, if every persoQ or persons 
so offending, do not pay within ten days next after his or 
their conviction, then to have one month's imprisonment. 



AFMNDIX. 109 
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vnAant bail or mainprive ; and further, o^r and besides 

fmdk forfaittire or imprisomaKiit, to put in botid with good 

surelite for tlie space of two years, that he shail not take, 

km, or destroy any partners or pheasants, contrary to 

the tf*8e ftieamng of tliis act ; the same bond to be taken 

hf some justice of die peace of the county where Che said 

affeoce shall be commifted, the one half of ail which said 

several forfeitures to be to the chief lord or lords of the Who sfaaH 

liberties, lordships or manors, upon and in which the feitares, «ii4 

same shall be so taken, killed, or destroyed, and the other j2ey*S«nb^ 

mtiiety to sack person or persons as wiU sue for the same rcwtand^ 

in mny of her majest/s courts of record, by bill, plaint, or 

information, m which auit noegsoin, protection, or wager 

of lnw shall be allowed. 

>» 

9d. Pt'ovided always, that if such person to whom the 
one half of the said forfeiture is appointed for the tak- 
ing, kiRing, or destroying of partridges or pheasants, 
eofttmry to the tenor and true meaning of this act, shall 
dispense with, licence, or procure any taking, killing, or 
destroying of any ^partridges or pheasants, contrary to the 
form of this act, diat then all such forfeitures and penal- 
ties as^uCh person or persons should have by virtue of this 
act, shall b^ to the poor of the parish M'here such taking, 
killing, or destroying shaB be committed, and that to be 
tevied Or recovered in manner and form aforesaid, by any 
one of the churchwardens of the parish where the offence 
shall be committed. 



4th. -And be it likewise further enacted by the autho- The forfeitare 

rity aforesafd, that no manner of person or persons, from eared or '"^ *" 

and after the said-first day of April, sball hawk, or with cotfdfdcom 

•^ , '^ ' ^ staiidingy or 

his Spaniels hunt, in any ground where corn or other grain before the 

shall then grow, (except it be on his own ground^ at such thodied. 
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time as any eared or codded com or grain shall be standing 
and growing upon the same, nor before sacfa time as sach 
com and grain shall be shocked, cocked, hilled, or copped, 
upon pain m forfeiture for every time that he shall so 
hawk or hunt as aforessud, (without the consent of the 
owner of the com or grain,) to such person or persom 
as slialt be owner of tlfe said eared or codded com or 
^ grain, forty shillings, and the same to be levied or reco* 
vered in manner and form aforesaid. 

What ofieent 5th. Provided always, and be it fi^rther enacted by tbe 
determine the authority aforesaid, that the justices of assize in their 
offracet afore- circuits, and justices of the peace in their shire, county, and 
town corporate within this realm, in their sessions, within 
their several limits of their commission, and stewards of leets, 
liberties and lawdays, within their several jurisdictions, 
shall and may, by virtue hereof, hear, enquire^ and deter- 
.mine of all and every offence or offences which shall be 
committed within the precinct of their liberties, jurisdictions, 
or franchises, against ihe tenor of this act ; and further, 
A justice of that every justice of the peace within every county of diis 
cxtfmine^an ^^^^^f s^^'* within the limits of his commission, have 
offender, and power and authority, by virtue hereof, to examine all of- 
appearat the fenders in the premises within the county where he is or 
aext sessions, ^j^^jj ^e justice, if so be that the said offence or offences 
shall 1X0 1 before be heard or determined by the justices of 
assize in their circuits, or by the stewards of leets, liber- 
ties, or law days, within their said several jurisdictions, and 
also to t4ke bond with good sureties for his and their ap- 
pearance that shall so offend, to appear at the next gene^ 
ral sessions of the peace to be holden within the same 
county where the same offence shall be committed, to 
answer the said offence, and to pay the penalties, or receive 
the punishment by this act appointed or limited. 
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6th^ Provided always^ th^ this act shall not in anywise Pheuanttmr 
extend to lowbellersi tramellars, or others, which shall uu* wilHngljr 
willingly happen to take any partridge or pheasants, by ^^^2li^ ^ 
n^ht, under any tramel, lowbel, road-net, or^Mier engine, 
so as they and every of them do presently loose and let go 
every pheasant and partridge so taken, and suffer them pre- 
sently to flyand go at large at the place where they shall 
happen so to |i>e taken, without willingly killing, or wil* 
fully hurting any sucK pheasant or partridge so taken, in 
any manner of sort ; any thing in this act contained to 
die contrary notwithstanding. . 
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• 3 Jac. 1. Ca». 1«. 

An Aci agaimt unUmfid kut^ing wA MmHng ^ 
Deer and Conies. 

1st. IV^HEREAS since the making of the 8^t^t9 of 
Qiunto regina l^lizabettie, cap.^K there have ^bo«^ dimm 
grounds inclosed, and used and kej^t foir tbe prefj^rvatioo 
and maintenance of deer and conies, and whereas there 
is not by the said statute of Quinto Elizab. neither by 
any other act now in force, any sufficient remedy provided 
against such malefactors and evil«disposed persons, as 
shall chase, hunt, or kill any the deer or conies within 
such grounds, sidience the said statute of Quinto Eliza* 
hctt(£, inclosed, and kept and used for the maintenance and 
preservation of the game, as aforesaid, or any former 
grounds which have been, sithence the making of the said 
statute, in any part altered, by reason whereof many riots^ 
manslaughters/ mischiefs, and other inconveniencies have 
been daily committed and done, and like to be committed 
and done, if circumspect remedy be not hereunto pro- 
ided. 

V 

The penalty ^^* Be it therefore enacted by the king^s most excellent 

Dark 'oTw^ar? * majesty, the lords spiptual and temporal, and the commons 

ren, or for of this present parliament assembled, and by the authority 

Imntinff of '' . 

deer or conies, of the same, that if any person or persons, after the feast 

of St. James the i\postle next ensuing, shall, in the night 
time, or by day, wrongfully or milawfully break or enter 
into any park impaled, or any other several grounds in- 
closed with wall, pale, or hedge, and used or kept for 
the keeping, breedings and cherishing of any deer or 
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conies^ and wrongfully or nnlawf ally shall hunt, drive^ or 
chase out, or take^ kill^ or slay any deer or conies^ within 
any such impaled park or indosed gfound, with pale, wall, 
or other inclosure as aforesaid, against the will, n>ind, 
or pleasure of the owners, occupiers, or possessioners 
of the same, not having lawful title or authority so to 
do, and thereof shall be lawfully convicted at the suit of 
our sovereign lord the king, his heirs or successors, or 
the party grieved, shall suflFer imprisonment of his or 
their bqdies> by the space of three months, and also shall 
yield and pay to the party grieved, his treble damages and 
costs, to be assessed and rated by the justices before 
whom he or they shall be convicted, after the said three 
montlis expired, and shall find sufficient sui^ties for bis 
and their good abearing, against the king, his heirs and 
successors, and all his liege people, for the space of 
seven years after, or else shall remain and continue still 
in prison, without bail or mainprize, until such time as 
he or they so offending shall find sufficient sureties during 
the said time and space of seven years. 

3d. And be it likewise enacted by the authority afore* What justices 
said, that the justices of oyer and terminer, justices of determine the 
assize, in their circuits, and justices of peace and gaol- ^^^'^'^^^^ ^^^^^ 
delivery in their sessions, shall, by virtue hereof, ha:ve 
power and authority to enquire, hear, and determine all 
and singular tlie said offences, by examination of the of- 
fenders, and to make and award process thereupon, as 
well upon indictments taken before them, as by bill of 
complaint, information, or any other action, in which 
said suit or action no essoin, wager of law, or protection^ 
shall be allowed. 

4th. And be it also enacted by the authority aforessdd^ The remedy 
that it shall and may be lawful to the party grieved, to grfe^iL 
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sue and take his further remedy ilgaiust all atid every such 
offender and offenders, for his loss and damages, and to 
recover the treble vaAlie of the same in that behalf, ads 

» 

well before the justices of oyer and terininer, justices of 

assize in their circuits, and justices of the peace and gaol- 

deliverjt iii their sessions or elsewhere, in any other the 

king's majesty's courts of record at Westminster, and that 

I what case upon true satisfaction of the said treble damages to the 

the suretyship party grieved, or upon the confession or acknowledgement 

behaviour may thereof by the said party offending, before the justices in 

the'party ^ ^P^" sessions, holden for the county wherein the same 

grieved. offence shall be committed, it shall be at the liberty of 

the said party grieved, to whom die said offence is com- 
mitted, to release at his pleasure, the suretyship of the 
good behaviour, at any time within the said seven years, 
or before any thing in tbis present act before-mentioned 
or declared to the contrary notwithstanding. 

Penalty for 5th. And be it also further enacted by the authority 

shooting^ wa^ aforesaid, that if any person or persons not having any 
deer or conies, manors, lands, tenements, or hereditaments, of the clear 
of eoginet, &c.^ yearly value of forty pounds, or not worth in goods or 

chattels the sum of two iiundred pounds, shall use any 
gun, bow, or crosis-bow, to kill any deer or conies, or 
shall keep any buCk-stalls or engine-hays, gate-nets, 
purse-nets, ferrets, or coney-dogs, except such person or 
persons as shall have any ground imparked with pale, or 
enclosed with wall or hedge as aforesaid, ased for the keep- 
ing, breeding, or cherishmg of any deer or conies, the 
increasing of which said conies shall amount to the clear 
yearly value of forty shillings, to be letten at the least, or 
keepers of warrens, in their parks, warrens, or grounds, 
belonging to their charge, that then any person .having 
lands, tenements, or hereditaments, of the clear yearly 
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value of one hundred pounds in fee-^inple^ fee-tail^ or 
for life, in his own right, or . in the right of his wife, 
may take from the person or possession of such male- 
Victor or male&ctors, and to his own use for' ever, keep 
such guns^ bows, ' cross-bows, buck-statis or engine- 
hajSy gate-nets> purse-nets, ferrets, and coney-dogs. 

6(b. And be it further enacted by the authorit]^ afore- in what case 
said, that if any person or persoiis at aiiy time hereafter, «»▼ dfac^rge 

shall fortune to be bound before any the iustices before- thesnitor of 

, - • ^ . foodabcanng. 

mentioned, to the king, his heirs or successors, for his 

or their good abearing' for seven years, according to the 
tenor of this act, and the same party or parties so bound, 
shall afterwards, within the said seven years, come be- 
fore the justices of the peace of the said county where the 
said offence was committed, or some of them, in open 
quarter sessions, and there, in the said sessions, confess 
and acknovi ledge his or their said offence or offences, and 
that he or they is or are sorry therefore, and satisfy the party 
or parties grieved, according to the tenor of this act, that 
then the same justices before whom the said confession 
shall be so m.ade, shall and may have power and authority 
by virtue of this act, in the same open sessions, or in any * 

other sessions afterwards to be holden before the said 
justices in the said county, within the said term of seven - 
years, if it shall seem good to their discretions to discharge 
the said recognizance and bond so taken, and also the 
said party and parties so bound ; this act, or any^ thing 
therein contained, to the contrary thereof notwithstanding. 



7th. Provided always, that this act, or any thing herein 

contained, do not extend to any park or inclosed ground, 

hereafter to be made and used for deer or conies, without 

the grant or licence of our sovereign lord the king, his 

heirs or successors. 

I 2 
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8th. Provided always^ and be it further enacted^ that 
this act, nor any thing therein contained^ shall extend to 
any offence or offences concerning the hunting, chasing, 
or killing of deer or conies^ iwhich shall be done or com- 
mitted in the day-time, but only to such offences as shall 
be hereafter done or committed in the night time only, 
any thing in this act contained, to the contrary thereof, 
notwithstanding. (3 Car. 1. c. 4. continued until the end 
of the first session of the next parliament^ and farther 
continued by 16 Car. I.e. 4.) 
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22 & 23 Cak. 2. C. 25. 

An Act for the better Preservation of the Game, and 
for securing Warrens not inclosed, and the several 
Fishings of this Realm : 

T? HEREAS divers disorderly persons, laying aside their 
lawful trades and employments, do betake themselves to 
the stealing, taking, and killing of conies, hares, pheasants, 
partridges, and other game, intended to be preserved by 
former laws, with guns, dogs, trammels, lowbek, bays, and 
other nets, snares, hare-pipes, and other engines, to the 
great damage of this realm, and prejudice of noblemen, 
gentlemen, and lords of manors, and others, owners of 
^warrens. 

2d. For remedy thereof, be it enacted by the king's Wltoinmyap- 
most excellent majesty, by and with the advice and con- ^^^c^""^ 
sent of the lords spiritual and temporal, and the commons, 
in this present parliament assembled, and by the authority 
of the same, that all lords of manors, or other royalties, 
not under the degree of an esquire, may, from henceforth, 
by writing under their hands and seals, authorise one or 
more gamekeeper or gamekeepers within their respective 
manors or royalties, who, being thereunto so authorized, 
may take and seize all such guns, bows, greyhounds, Whatpicii 
setting-dogs, lurchers, or other dogs, to kill hares or conies, Sj^ ^V^^ 
ferrets, trammek, lowbels, hays, or other nets, hare>pipes, 
snares, or other engines, for the taking and killing of 
conies, hares, pheasants, partridges, or other game, as 
within the precincts of such respective manors, shall be 
used by any person or persons who, by this act, are pror 
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hibited to keep or use the same ; and moreover^ that the 
said gamekeeper or gamekeepers, or any other person or 
persons, being diereuuto. authorized, by warrant under the 
hand and seal of any justice of the peace of the same 
Power to cooBty. division, or pidoe, may, in the day-tiine, search the 
b^met, out-liettses, or other places of any such person or 
persons by tliis act prohibited to keep or use the same, 
as upon good ground shall be suspected to have or keep^ 
it his or their custody any guns, bows, greyhounds, setting- 
dogs, ferrets, coney-dogs, or other dogs, to destroy hares 
or conies, hays, trammels, or other nets, lowbels, hare-pipes, 
snares, or other engines aforesaid, and the same, and every, 
or any of them, to seize, detain, and keep, to and for die 
use of the lord of the manor or royalty where the same 
rfiaTI be so found or taken, or otherwise to cut in pieces 
or destroy, as things liy this act prohibited to be kept by 
persons of their degree. 

V\nk^mmm • 3d. And it is hereby enacted and declared, that all and 
he K^lin?* every person and persons not having lands and tenements,. 
;ui», bowf, or ^ome other estate of inheritance in his own or his wife's 
right^ of the clear yearly value of one hundred pounds per 
annumji or for term of life, or having lease or leases of 
ninety-nine years, or for a longer term, of the clear yearly 
value of one hundred and fifty pounds, other than the son 
and heir apparent of an esquire, or other person of higher 
degree, and the owners and keepers of forests, parks, 
chases, or warrens, being stocked wiA deer or conies toi 
their necessary use, in respect of the said forests, parks^ 
chases, or warrens, are hereby declared to be persons by 
the laws of this realm, not allowed to have or keep (ot 
diemselves, or any other person or persons, atiy guns,' 
bows, greyhounds, setting-dogs, ferrets, coney-dogs, lurchers, 
hays, nets, lowbels, hare-pipes, gins, snajies, or Other 



logs, &c. 
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engines aforesaid, but shall be, and are hereby prohibited 
to have, keep, or use the same. 

4th. And forasmuch as divers warrens 0nd grounds not No person 
inclosed, are used for the breeding and keeping conies in conies in s 
•several parts of this kingdom, and that sundry dissolute j^jjl^" 
and disorderly persons have been much encoiu^g^d to kill 
and destroy the conies in such warrens and grounds not 
inclosed, in the night-time, for that the same is not pro- 
hibited or punishable by the statutes in that behalf made 
and provided, which extend only to the stealing and filling 
of conies in warrens or grounds inclosed ; for reipedy 
thereof, be it enacted and declared, that if any per;son or 
persons dhall, at any time, enter wrongfully into any war- 
ren or ground lawfully used or kept for the breeding or 
keeping of conies, (although the same be not inclosed,) 
and there shall chase, take, or kill any conies against the 
will of the owner or occupier thereof, not having lawful t^ 

title or authority so to do^ and shall thereof lawfully be 
convicted in manner hereafter following: the parties so 
offending shall yield to the party grieved treble damages Forfeiture, 
and costs^ and suffer imprisonment by the space of three 
months, and after, till they shall find sureties for their good 
abearing. 



£th. And forasmuch as divers idle and disorderly per- No person 

sons, living near unto warrens, have of late time used to nightVill any 

take and kill the conies upon the borders of the same, and F^"^** on Uie 

under colour thereof do oft-time enter injto the said war- warren, except 

_ , , 1 , -ii • • 1 • 1 • 1 the owner ot 

tens, and there take and kill conies m the night-time, when the ground. 

they cannot easily be discovered : It is further provided 

and enacted, that no person or pecsons shall, at any time 

hereafter, kill or take, m the night-time^ any. conies upon 

the borders of any warreos^ of ojbper grounds, lawfnlljp 
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used for the breeding or keeping of conies, excepting only 
such person or persons as shall be owner of the soil, or 
lawful occupier or possessor of the ground, or any person 
or persons employed by him, her> or them, whereupon 

^e penalty, such conies shall be so killed or taken, upon pain that 
every person so offending, and being thereof 'lawfully 
convicted in manner hereafter following^ shall give the 
party or parties injured, such recompence or satisfaction 
. for his or their damages, and within such times as shall be 
appointed by the justice before whom such offender shall 
be convicted, and over and above pay down presently unto 
the overseers, for the use of the poor of the parish where 
such offence shall be committed, such sum of money not 
exceeding ten shillings, as the said justice shall think meet ; 
and if such offend^er or offenders do not make recompence 
or satisfaction to the said party or parties injured, and also 
pay the said sum to the poor in manner and form aforesnid, 
then the said justice shall commit the said offender or 

Imprisonment, offenders to the house of correction for such time as the 

said justice shall think fit, not exceeding one month. 

No person 6th. And whereas divers idle and disorderly persons 

set snares, for ^^^^ ^^ ^^^® ^^"^^ taken up a practice to take and kill 
hares, &c. hares and conies with snares, hare-pipes, and other en- 
gines, in or near woods, warrens, or other places, it is 
hereby further enacted and declared by the authority afore- 
said, that if any person or persons, from and after the first 
day of May, which shall be in the year of our Lord God 
one thousand six hundred and seventy-one, shall be found 
or apprehended setting or using any snares, hare-pipes, or 
other like engines, and shall be thereof convicted in 
manner following, the-person or persons so ofiending shall 
The penalty, be liable to the penalties in the immediate foregoing clause 

of this act, in manner as aforesaid. 



7tli. And whereas divers idle and djlsorderly and mean N« ptrsim 

, ^ •111 1*1 8^A ^^ !■ 

persons do, from time to time, betake themselves to the tbe poad «f 

steal ingy taking, and kilimg of fish out of ponds, pools^ wit£5itcJiifc* 
moats, stews, and other several waters and rivers, to the* •*•**» ,^***"*^ 

. 'or other ea- 

great damage of the owners thereof, be it therefore further gtaes. 
enacted by ihe authority aforesaid, that if any person or 
persons, from and after the first day of May, which shall 
be in the year of our Lord God one thousand vix buiMSred 
and seventy-one, shall, at any time, use any casting-net^ 
thief-net, drag-net, trammels^ shore-net, or other net what* 
9oever, or any angles, hairs, noose, troll, or spear, or elhaU 
lay any wears, pots, nets, fish-hooks, or other engines, or 
^all take any fish by any means or deviee whatsoever, ia 
any river, stew, pond, moat, or other waters as aforesaid^ 
or shall be aiding or assisting thereunto, without the 
licence or consent of the lord or owner of the said wateri, 
and be thereof, or of any other the offence or offences 
mentioned in this act, convict, by confession of the of- 
fender, or by oath of one sufficient witness, within one 
month after the offence committed, before any justice of 
such county, riding, division, or place wherein such offence 
as afor^esaid sliall be committed, which oath the said 
justice of peace is hereby impowered to administer, every 
such offender or offenders in stealing, taking, or killing lSsb^ 
shall, for every such offence, give to the party or parties in- 
rjnred, sucii recompenoe or satisfaction forhiaor their da- 
mages, and within such time as tlie said justice shallappoint, 
not exceeding treble damages, and over and above pay down The penalty, 
presently unto the overseers, for the use of the poor where 
the said offence shall be committed, such sum of money, 
not exceeding ten shillings, as the said justice shall think 
meet ; and in default of payment as aforesaid, the same to To be kvied 
be levied by distress and sale of the often Jer's goods, by ^ <"strea. 
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warrant under the luind and seal of such justioe before 
ijifbam the offender sliall be convicted, rendering the over? 
p^us, if anj be; and for want of distress, the offender or 
offenders shall be conunitted to the house of correction 
t for such time as the justice shall think fit, not exceeding 
poe month, unless the party offending shall enter int^ 
bpnd witli one competent surety or sureties to the parties 
injured, not exceeding the sum of ten pounds, never 
to offend in like n^anner. 

jBstice of 8th. And be it further enacted, that it shall aad may. be 

jgea^my cot J||^f^l f^^ every justice of peace, before whom such of? 

fender as aforesaid /shall be convicted, to take, cut in 
pieces, and destroy all and every such angles, spears, hairs, 
nooses, trolls, wears, pots, fish-hooks, net, or other en* 
gines whatsoever, wherewith such oiQGender as aforesaid 
lihail be taken or apprehended. 

The parties 9tb. Provided always, and be it further enacted, by the 

nmc^ to ^e •**tb^'^ty aforesaid, that if any person or persons shall 
garter ses- find him or themselves aggrieved by any judgment which 

shall happen to be given by any justice of the peace by 
virtue of this act, it shall ^and may be lawful for such, per- 
son ^r persons so aggrieved, to appeal unto the justices of 
peace in their general quarter sessions, which shall happen 
to be held next after such judgment given, where the 
greater number of them are hereby .authorized and em* 
powered to give such relief, and make such order theneia 
as shall be agreeable to the tenor of this act; and such 
judgment, order, or determination, as by the said justices 
shall be made upon the said appeal, shall be finals to all 
intents and purposes whatsoever, if no title to any land^ 
loyalty, or fishery be therein concerned. 
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10th. Provided always, and be k further enacted, that AsaVuqr^r 
neither tfiis act, nor any thing diereia cootained^ shall ex- andmron. 
tend, or be construed to extend, to the taking away or ^^^^^j 
abridging of any royalty or prerogative royd of his ma- forestlaws. 
Jesty,. nor to abridge, change, or alter any part of the 
forest laws of this realm, but all and every such laws, 
rigfite, powers, royalties, and prerogatives royal, shall re- 
main and be in as full and ample force and virtue, as die 
same ought to bsfi» been in, if this act had not been made, 
any thing hereinbefore contained to the contrary notwith- 
ctandinj;* 



m^ 
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4 & 5 W. & M. Cap. 23. 



Iaws against 
fame not re- 
pcaledy to be 
cuecated*. 



An Act for the m^re easy Discovery and Coninetion 
of such as sitall destroy the Game of thU King^ 
dom: 

Ist. y/w HEREAS divers good and necessary laws have 
been heretofore made for the better preservation of the 
game^ notwithstanding which laws^ or for want of the 
due execution thereof, the game of this kingdom hath been 
very much destroyed by many idle persons, who afterwards 
betake themselves to robberies, burglaries, or other like 
offences, and neglect their lawful employments, for re- 
medy whereof, and the more effectual preservation of the 
gamc; 

2d. Be it enacted by the king's and queen's most excel- 
lent majesties, by and with the advice and consent of the 
lords spiritual and temporal, and. commons, in this pre- 
sent parliament assembled, and the authority of the same, 
that all and every law and statute now in force for the 
better preservation of the game, and every article and' 
thing in them contained, and not herein and hereby alter- 
ed or repealed, shall be duly put in execution, according 
to the tenor of the said laws, and under ^e penalties 
therein contained, to be raised, levied, and disposed of, as 
in and by the said laws are directed. 



Constable, by sd. And be it further enacted by the authority aforesaid, 

a justice, may that for the more easy conviction of such offenders, as by 

JJ*^^*"^^^* the said laws are prohibited, every constable, headborougb, 

lienons. ^^ j tithingmap, being thereunto authorized by warrant of 
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one or more justice of the peace, under his or Aeir bands 
and seals, shall and may have foil power an^ authority, 
and is hereby required, to enter into and search (in such 
manner, and widi such powers as in and by an act for die ^ 
more effectual discovery and punishment of deer stealers, 
made in the third and fourth years of their present ma- 
jesties reign, it is provided, in case of venison or skin of 
any deer, or toyls), the house or houses, out-houses, or 
odier places belonging to such houses, or suspected persons 
not qualified as aforesaid ; and in case any hare, partridge, 
pheasant, pigeon, fish, fowl, or other game, shall (upon 
such search or otherwise) be found, the offender shall be 
carried before some justice of peace of the same county, 
riding, or cKvision ; and if such person 4o not give a good 
account how he came by such hare, partfidge, pheasant, Uhan^ &e. 
p^eon, fish, fowl, or other game, such as shall satisfy die J^^'^Ji^ 

8^d justice, or else shall not in some convenient time, to Si^« V^od ac- 

... count, he sha 

be set by the said justices, produce the party of whom he be convicted 

bought the same, or some other credible person, to de- ^ *'''" 
pose upon oath such sale diereof, that then such person 
not giving such good account, nor producing any such wit- 
ness as aforesaid, shall be convicted by the said justice of 
such offence, and upon such conviction shall forfeit for PeuUf «poi 
every hare, partridge, pheasant, pigeon, fish, fowl, or odier manner of ' 
^ game, any sum not under five shillings, and not exceeding ^^^7*^ 
the sum of twenty shillings, to be ascertained by the ssid 
justice, one moiety thereof to be to the informer, and the 
other moiety to the poor of die parish where the offence 
was committed, die same to be levied by distress and sa3e 
of die offender's goods, by warrant under the hand and 
seal of the justice before whom the offender shall be 
convicted, rendering the overplus, if any be ; and for want 
of distress, die offender or offenders diall be committed to 
the house of correction for any time not exceeding one 
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month, and not lesa than ten days, there to be whipt and 
TtnmBhxf' i^ept to hard labour; and in case any person or persons 
aoondsy ^c* not qualified by the laws of this realm so to do^ shall have, 
■iiiffiiilMkiir heep, omse any bows, greyhounds, setting-dogs,, ferrets, 
coney-dogs, hays, lurchers, nets, trammels, lowbels, hare- 
pipes, snares, or any odier instruments for destructkxi of 
fish, fowl, or other game, and shall be thereof convicted 
upon such evidence as aforesaid, the person or persons ^ 
convicted, shall forfeit and be subject to the same pains 
and penalties as are hereby directed . to be inflicted upon 
the person or perscms who shall be found to bare any hare, ' 
partridge, pheasant, pigeon, fish, fowl, or other game as 
aforesaid ; and if any person or persons, so produced pr 
charged with the said offence, shall not, before the same 
justice, give such evidence of his innocence as aforesaid, 
he shall b^ convicted thereof in the same manner as the 
^ person or persons first charged therewith, is hereby direct* 
ed to be, and so firom person to person, until the fiot 
offender shall be discovered. 

Cbmckcepers . 4tb. And to the end, all keepers and. gamekeepers 
^nouS m^Uie nicotioo^ in and duly authorized according to the act 
ttigbt made in the reign of the late king Charles the Second, may 

be indenuiified in the execution of the said office, be it 
enacted, that aU lords of manors, or other royalties, or 
any person or persons authorized by them as ^mekeepers^ 
shall and may, within their respective manors or royalties, 
oppose and resist such opender in the night-time, in 
same manner, and be equally indemnified for so doing, as 
if such fact had been committed within any ancient chase, 
park, or warren inclosed whatsoever. 



l^enwB net 5th. And whereas divers idle, disorderiy, and mean per- 

iaheries may 8ons, have and keep nets, angles, leaps, piches, and other 
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^uglu^ for Ae taking and kiHn^ of fish out of fte fNiAcby ncn^ 
waters, rivers, and other fisheries, to Ifae dimage of the ^ 
owners thereof, be it therefore enacted by the authority 
aforesaid, that no person or persons whatsoever diall and • 
may, at any time or times, from and after die twenty- 
fifth 'day of March, which AaM be in the year of e«r ^ 
liord one thousand six handled and ninety-duree, have or 
keep any net, angle, leap, jHche, or other oigine, for the 
taking of fish, other than the makers and sellers thereof, 
for their better conveniency in the sale of the same, and 
other than the owner and occafner of any river or fishery 
for the time beii^ ; and moreover, that it shall and may be Owner oT 
lawful not only for the owner or occupier of any river or S^l!^t^^« 
fishery, and also for all and every other person and persoiB ^^^ >" Us 
by him or them for that purpose appointed, to seize, de- any pmom 
tain, and keep, to his and their own use and uses; all and by mm^ 
every net, angle, leap, piche, and other engine, which he 5?^^l^ ? 
or they shall find used or laid, or in the custody or po9- thonaite 
session of any person or persons whatsoever, fishing in 
any river or fishery whatsoever, without the consent of 
the owner <nr occupier thereof, but also for any person or 
persons whatsoever, (being thereto authorized, by warnuit 
under the hand and seal of any justice of the peace of the 
same county, division, boroi^h, town corporate, or any 
other place) in the day-time, to search the houses, o«t- 
houses, or other places of any person or persons here- 
by prohibited to have or^ keep the same, as shall be siis* 
pected to have or keep in his or their costody or poasea- 
sion, any net, ai^le, leap, piche,. or other engine afoitssaid, 
and the same, and every or any of them, to seize, dettin, 
and keep to his or their own use and uses, or otherwise to 
cut in pieces or destroy, as things by this act prohibiled 
to be kept by persons of their d^ee. 
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6th. Phmdedalways^ tbtttiiisacty or any thing Aeseqi 
contained, shall not extend^ or be construed to extend> to 
abridge anj fishennan, or his apprentice or apprenUcea, 
lawfully authorized, to fi^ in navigable rivers or waters 
with lawful nets and engines, but that every of them shall 
and nuiy, (according to die laws and orders inade, and to 
be made and settled, for the good order, rule, and govern* 
Blent of such navigable rivers and waters) use the trade of 
fishing, as they lawfully might h^ve done before the mab- 
ii^ 6f this act ; any thing in this act contained to the con- 
trary in anywise notwithstanding. 



except part^ 



7th. And whereas divers offenders duly convicted, do 
commonly procure writ^ of eeriiorari to remove such con- 
victions into superior courts at Westminster, in hopes 
thereby to discourage and weary ont such persons iignred 
by great delays, expences, and incertainties, be it there^ 
fore enacted, that no certiorari shall be allowed to remove 
any conviction made, or other proceedii^ of, for, or con* 



converted give ^eming any matter or thing in this act, unless the party 



security t« 
pay costs. 



or parties, against whom such conviction shaH l)e made 
shall, before the allowance of such certiorari, become 
bound to the person or persons prosecuting, in the sum of 
fifty pounds, with such sufficient sureties, as- the justice or 
justices of the peace before whom such offender was con- 
victed, shall think fit, with condition to pay unto the said 
prosecutor (within one month after such conviction con- 
firmed. Of procedendo granted) their full costs and charges, 
to be ascertained upcm their oaths; and that in default 
thereof, it shall be lawful for the said justice and justice^ 
and others, to proceed to the due execution oi such con- 
viction, in such manner as if no certiorari had been 
awarded. 
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8fti. Provided^ that ^here «ny offends ^hall he putiish-" Persons pn^ 
ed bj force of Ais act, he shall not be prosecuted, nor "0^*^01 p^* 
incur the penal^ of any other law or statiate for theaame "il^^^f ^?u 

offence. same offence^ 

9tth. Provided always, that if any action, bill, plaint, or 
suit shall>at anytime after the said twenty-fifth day of March, 
be commenced or brought against any person or persons 
. whatsoever, for or by reason of any miittei', or tbing which 
he or they shall do in pursuance of this act, U shall and 
may be lawful to and for the person or persons! so sued or 
prosecuted, to plead the general issue, and giVe this act 
or any other special matter in evidence; and if the verdict 
shall pass with the defendaqt Or (defendants in such action, . 
or the plaintiff or plaintiffs become nonsiiit, or suffer 
any discontinuance thereof, that in any such case such de- reisitns stied 
fendant or defendants shall have his or their treble costs, general issne^ 
which Or they shall have sustained in defence of such action treble costu 
or suit, for which the said defendant or defendants shall 
have the like remedy, as in odier cases where costs by the 
laws of this res^lm, are given to the defendants. 

loth. And whereas great mischiefs do ensue by inferior Tradesmen, 
tradesmen, apprentices, and other dissolute persons, ^'ts^^j!^**' 
neglecting their trades and employments, who follow hunt- iag on anoUier 
ing, fishing, and other game, to the ruin of themselves, tohonty^iccw 
and damage of their neighbours ; for remedy whereof be 
it enacted by the authority aforesaid, that if any such per- 
son as aforesaid, shall presume to hunt, hawk, fish, or 
fowl, (unless in company with the master of such ap- 
prentice, duly qualified by law) such person or persons 
shall be subject to the penalties of this act, and shall or 
may be sued and prosecuted for their wilful trespass in 
such their coming on any person's land, and if found 



iSo 



^Iliy ttkMff the fikintiff «UH fiift odlgr i^ovir his 
AMrttiDr la^'to tite contrtry soltdtfaBlailcliiig. 



Penalty opon 11th. Provided always, and be It enacted, that for the 
Fng^^ng,''&™ Ib^ttcr presening the re^ and Mack garfrte df gr6ase, com- 
Qpon heathk. ^^j^y ^afteA lieath-codlis or h^ih^pohs, ii6 p^ribhSi^- 

soever, on any knouutkius, ^As, heathk^ "mCfMs^ Tbi^eib, 
chases, or other wastes, shall pt-^toii^ t6 bt»^, fi^etWe^a 
the second day of j^elbruary and ^tweiity-foUrtb of Sattt, 
any grigs, ling, fabath, furze, goss, or fern, tip'ob paib llbAt 
the offender or offenders shall be cofhmilte(!l C6 '^e hddfie 
of correction for ^y time not exceeding bife 1tt6^th, itM 
not less than ten days, there to be wtiifit Ml[\tpttofiUM 
labour. 
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5 Ann. Cap. 14- 
An Actf&r ihe better Preservation of the Came. 

isl. W HEREAS several laws have beeu already enwQt" torn Ibr pr^. 

©d ft?r the better preservation of the game^ a^^ by ex- tSe^piSJeto 

)»^rience been fouod not sufficient to prevent des^oying th^ continue in 

■game, by reason of the multitude of higlers ami o&er 

chapmen^ which give great encqoragement to idle ]pose 

JptersoiiSy to ne^ect their lawful employments^ to follow 

and destroy the 8aine> for remedy whereof/ and the mqr^ 

effectual preservation of the game, be it ei)^cte^ by 4be 

iqueen's most excellent msyeistyy by and with the ^>iice a^d 

consent of the lords spiritual and temporal, and cojonnons^ 

in this present parliament assembled^ and by the authority 

of the same, that all and every of the^Jlaws now in being 

for the better preservation of the game, s|iaU contk^ue, re.« 

main, and be in the same force, not hereby repealed <\r 

altered. ^ 

Qd. And be it fur.ther enacted by the authority aforesaid, Higler, ear- 
that if any higler, chapman, carrier, innkeeper, victualler, toVave^in"hii 

or alehouse-keeper, shall, from and after the first day of f "•^o^'y «"y ^ 

'^ ' ' . ^ '' ; hare, pheasant. 

May, one thousand seven hundred and seven, have in his partridge, &c. 

, . , . , : , or bny orneU 

or their custody or possession, any hare, pheajsant, par- hare, &c. on 
tridge, moor, heath-game, or grouse, or shall buy, sell, P*^"^*y ^^ *•• 
or offer to sell, any hare, pheasant, partridge, moor, 
heath-game, or grouse, every such higler, chapman, inn- 
keeper, victualler, alehouserkeeper, or carrier, (unless sucb 
game, in the hands of such carrier, be sent up by person 
or persons qualified to kill the game) shall, upon every such 
, offence, be carried before some justice of the peace for the 

K 2 
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county, ridiugy city, or town corporate^ or liberties^ wliere 
the said offence is committed, and upon view, or upon tiie 
oath of one or more credible witnesses, shall be convicted 
of the same, shall forfeit for every hare, pheasant, par- 
tridge, moor, heath-game, or grouse, the sum of five 
pounds, one half to the informer, and the otfaer half to 
the poor of the parish where the offence was committed ; 
robe levied the same to foe levied by distress and sale of the offender'fi 
^ ' * goods, by warrant under the hand and seal of the justice 

or justices of the peace, before whom sucl^ offender or 
ofienders shall be convicted, rendering the overplus (if any 
be) the charge of distraining' being first deducted, and for 
want of distress, the offender or offenders be committed to 
the bouse of correction, for the first offence for the 
space of three months, w itfaout bail or mainprize, and for 
every sudi other offence, for the space of four months, 
provided that such conviction be made within three months 
after such offence committed; and that if nny certiorari 
•hall be allowed to remove^ any conviction made, or other 
proceedings of or concerning any matter or thing in this 
act, into any of the courts at Westminster, upon any pre- 
' lence whatsoever, unless the party or parties, against 

whom sudi conviction shall be made, shall, before the al- 
lowance of s^ch certiorari, become bound to the person 
or persons prosecuting the same, in the sum of fifty pounds, 
with such sufficient secunties as the justice or justices of 
the peace, before whom such offender shall be convicted, 
diall think fit, with condition to pay unto the prosecutors, 
within fourteen days after such conviction, or procedendo 
granted, their full costs and charges to be ascertained 
upon their oaths, and that in default thereof, it shall be 
lawful for the said justice or justices, or others, to pro- 
ceed for tlie due execution of such conviction, in suok 
inanaer as if no such certiorari had been awarded. 
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3dp And for the better discovery of such tiigler, chap- Encoonu^- 
Bian, carrier, innkeeper, alehouse-keeper, and victualler, gtroyersofthc 
as shall offer to buy or sell any hare, pheasant, partridge, g^ ^® ™^* 
moor, heath-game, or grouse, be it further enacted, by 
the authority aforesaid, that from and after the said first 
day of May, any person that shall destroy, sell, or buy 
^ny bare, pheasant, moor, heath-game^ or grouse^ and 
shall, within three months, make discovery of any higler, 
chapman, carrier^ innkeeper, alehouse-keeper, or victualler, 
that hath bought or sold, or offered to buy or sell, or had 
in their possession, any have, pheasant, partridge, moor^ 
beadi-game, or, grouse, so. as any one shall lie conricted 
'Of such offence in manner as aforesaid, such dispoverer to 
be discharged of the pains and penalties hereby enacted 
for killing or selling such game as aforesaid, ;Bhall receive 
the same benefit or advantage as any other informer shall 
be entitled to by virtue of this act, for such discovery and 
information. 

4th. And be it enacted by the authority aforesaid, that Persons not 
if any person or persons, not qualified by the laws of this ^^'irey- 
realm so to do, shall keep or use any greyhounds, settiqg- ^^^*^^' 
dogs, hays,- lurchers, tunnels, or any other engines tQ the ^^e, to 
kill an(} destroy the game, and shall be thereof conyicted> ^e levied by 
upon the oath of one or two credible witnesses, by the distrew and 
justice or justices of tbe peace> where si^ph offence is com- 
mitted, aa aforesaid, the person or persons so convicted, 
9hall forfeit the sum of five pounds, one half to be paid to 
the informer, s^nd the other half to the poor of tbe parish, 
where the same was committed ; the same to be levied by 
distress ^d sale of the offender's goods, by warrant under 
(he hand and seal of such justice or justices before whom 
such person or persons shall be convicted as aforesaid, and 
for want of such dbtress, the offender or offenders shall bm 
sent to the house of correctionj for the space of thre« 
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months for the first offence^ and etery mich other offence, 
Jnstice^ or four months : and that it shall and may be lawfd to and for 
nors* S(c!"Siay ^^y of her majesty's justices of the peace, io their respec- 
^^ ^sT^/^^ ^^® counties, ridings, cities, town .corporate,- or liberty, 
higler or per- and the lords and ladies of his,, her, dieir, or any of their 

son not qnali- •,! • .i . • i ^ *_'i 

fied, and also respective manors, irvithm the said manors, to take away 
nets' &cf ' *"y ®**^^ ***'^> pheasant, piLrtridge, moor, heath-^rae, 
None shall be or grouse, or any other came, from any such higler, chap- 

madegame- ^ , • T, • .l 

keepers but n|an, mn-keeper, victualler, or carrier, or any other per-^ 
Sed'^or ^he ^' ^^^ ^1* Persons not qualified to kill the same, and shall be 
lord's servants, founj {„ their custody and possession, and likewise to 
gamekeeper take away such dogs, nets, or other engines, wfaicb ilball 

killing the « • i i ^ i 

game and sel- be m the power or custody of any person or persom not 
conslnro?''"* V^^^d by the laws to keep ''the same, to tHetr own )prO* 
lord of manor, peruse, without being accountable to any person or^* 
This made per- 9ons for the same ; and that it shall and may be lawful for 

9^AmQ« c. 25. ^y ^^^ ^' "^^^ ^^ ***? ^^ lier respective lordship or ttianor^ 

by writing under his or her hand and seal, to enspowier hk 

or her gamekeeper or gamekeepers, upon his or her own 

lordship or manor as aforesaid, to kill hare, pheasant, 

partridge, or any other game whatsoever ; but if the said 

gamekeeper shall, under coloilr or pretence of the said 

power and authority to kill or take thie same for the u^e of 

such lord or lady, and afterwards sell and dispose thereof, 

. ' to any person or persons whatever, without the consent Or 

ktiowledge of the lord or lady of finch manor or manors, 

that hath given such power or authority in manner as afore- 

said, and shall be thereof convicted upon the coniplaint of 

Such lord or lady of aiiy manor, and upon the' oath of one 

or ihore credible witnesses, before any one or more of her 

majesty's justices of the peace as aforesaid, upon such 

conviction sucn gamekeeper shall be committed to the 

tiouse of correction, for the space of ttiree months, an4 

Aere to be kept to hard labour ; and this act shsjl remain^i 



asd be im forcm tor the sp^oe of three years, fnm 1I19 first, 
day of May, oae tkonsaod aercn bimdred and aevfii, m(I., 
f rom tfaeo^ la ihe end of the oeftl aeaskm of pedi^QIfiil^ 
andiio longer. 

^tii. A94 wb€r0^ the burning; of heathy Ih^^ and brakes, 
or fejro, opon tj^ fpresi of Sliervrqpd, in the coui^ of 
KoUiQgbam, ^^ m the pirto thiereiinto adjacent, as it it. ' 
frequently used bjr divqrs ^isorderl J sw 
do^ not 9nlj destroy ^e V^ed of game, but bat|i alsq 
very fre^|u^tly beep the occasion of buruiif , dama^ng, 
ao4 4^trpjin^ of great quan^iUes of wood, timber, aod, 
fepces, witbin the faid forest ^dpd places ther^ni^ suQaccsnt^ 
tp the great daipase ^pid pre}udif e of die owners thereof/ 
Beit furrier exacted by iiif authority afores^, thatif any Nofcca^fia;, 
person pr p^r^ons shall, ^ ^ ti«ie after the said U ClSSHi^ 
d?4f of M«y, ?et fire tp ajiy ling, hcadi, or brakes, piwr ^JJJ^llrtS^t 
^K nP^ 3^ P^ pf (He s^d forest, or on ^y other waste, lieoKeafowB- 
^nWHI§ or t^d W4d)ip die ^anie coun^ of Nottingham, ' "^^ 
or sb^U oift s|py liog, heatji^ or brakes, in order to be' 
l^iifnt to 9shes qjptofi ^e gfpund, or shall bum the ^amp 
tp ^I|P9 won (hf gro^iid in any psut of |he said forest^ 
or in ai^ wa^ip pp{n|Qp.i| or. (and layifig within ^ said . .. 
county, without licencpffoip tbe owner of die.spil where 
such offence shall be committed, sliall forfeit to die owner 
of the land where such offence shall be committed, ten shil- 
lings, and all the ashes which shall be so burnt; and erery 
person and persons who shall buy fern-ashes of any such un- fj^^^ ^ ^ 
licensed person or persons, within the said county, shall for- ^23t^ ^ 
feit for every peck of such ashes which shall be so bought, 
Ae sum of ten shillings, one moiety thereof to the poor of the 
parish where such offence sliall be committed, and the other 
moiety thereof to such person or persons as shall give in- 
formation of the said offence ; and it diall be lawful for 



136 



Justices to is- 
sue their war- 
rants for of. 
fenders* 



Further ptfh 
visions relat- 
ing to game, 
9 Ann. c. ft^f 



APFENmX. 

the keepers and officers of such pf rts of the laid forest, 
and for (be owners of the land or soil where any of the said 
offences shajl be committed, their servants and agents, to 
t^ke avi ay, for liis and their own ^8e, the scythes, rakes, imd 
other instruments to hp used for any the purposes afore- 
said, of every person and persons who thev shall find sq 
offending; and it shall be lawful for any one or more of 
her majesty's justices of the peace, upon complaint made 
to hin^ or thefn, against any person pr persons for any 
the saidoffences, to send forth his or their warrant or war- 
rants, to bring .the person or persons so complained of, 
before bim or them ; and if the person or persons so com- 
plained of, shal) be convict of any of the sidd offences, 
before such justice or Justices, by the oath or oaths oJF 
one or more witness or witnesses, then and in such case, 
fbe party so convict, shall immediately, after si^^h conr 
viction, pay sucli penalties and forfeitures as are hereby 
J^efore imposed for the said offences respeictivdy, to such 
person and persons as the same penalUes and forfeitarles 
are hereby appointed to be paid, and in de£iu|t tfiereof, 
shall l^e committed by such justice or justices to the house 
of correction, there to be kept to hard labour, for the 
space of one month, unless the same penalties and forfeit 
tiires shall be in the mean time paid. 
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©Ann. Cap. 25. 

Ah Act for making the Act of the Fifth Year of her 
Majesty's Reign, for the better Preservation of the 
Game, perpetual; and for making the same more 
effectual. 

1st. fV HERE AS the act made in the fifth year of her Made perpe- 

.-• • i-»irA *-ji tnal arter the 

siajestj 8 reign, intituled^ <' An apt for the better preserva- ist May, ini. 
tkm of the game^*^ iniH expire at the .end of this present „^^ »hall"ap- 
session of paHiament. unless the same be continued : and point but one 
whereas the said act hath been found to be ao useful law one manor, 
for the preservation pf the gauie of this kingdom, be it ghall be enter- 
therefore enacted by the queen'9 most excellent ipajesty, cferk of^ 

by land with the advice ^nd copsent of th.e lords spiritual P^^^ ' ^^ 
, , • I . ' «. gamekeeper 

and temporal, and commons, ^n this present parhament must be eitbet 
assembled, and bj the authority of the same, that the said ^e^ lord's &er- 
recited act, and all the clauses, matters, and things therein J*"** Game- 
contained, shall stand in full force and virtue, and be con- qailified, or ^ 
tinned, and deemed and taken to be a perpetual law, sul^- fied persons^ 
ject nevertheless to the additions or alterations faerejnaft^ Hnlr any hare 

in this act contained ; that is to say, whiereas by the said ^<'* to be li- 

1 7 1 1 r . J- . able to the for- 

reated act, any lord or lady of a manof might appoint feitures in- 
several gamekeepers in the same manof, and /every one g^d^act 
of the jgamekeepers so appointed, might kill any game 
in the' same manor; /or the preventing therefore of the 
destruction of the game of this kingdom, which may 
happen by appointing several gamekeepers in the same 
manor, with authority to kill the game therein, be it 
further enacted by the authority aforesaid, that from and 
after the first day of May, one thousand seven hundred 
eleven, no lord orlady of a maifor, shall make, constitute. 



or appoint above one, to be a gamekeeper within any one 
manor, with power or ai»thority to kill or destroy the game 
thereof, and that the name of simJi person so to be au- 
thorized to kill the game, shall from time to time be en- 
t^red w'illi tbe derk of the peace fef the ti^ie being, of 
^ the county, ridingj^ or diiidsion, w bereia auch n^anor doth 
lie ; such entry io.be made and viewed without if e or rcr 
vard, and a certificate thereof to be granted by t|ie clerk 
of the peace, upon payment of one shilfing for the same ; 
and ip case any oth«r gamekeeper, wbcise BfUW sHuV i^t 
be so entered as aforesaid, who shdll pot be othfirw^ 
qualified by the laws of this kingdom %» kill gMP^e, sb^ 
presuipe to kill an^ hare^ plieasant, partridge^ mPOfy hf^d^ 
game, op grouse f or if any g^m^keeper or gaiin^k^pfar^ 
or other person pr persoi;^ whatsoever, pot beiQg/^Ul4^4 
in his own right to kill gapie, shall sell or eipos^. tp s^lff, v^ 
bare^ phea^nt, partrid^ei paoof, b^tfatgaipf^ PF 8"^P¥SP« 
tlie respective offender pv offepd^r? bereip sh^U, foir f^?7 
^dencQj incfu* soeh forfeitui:e9> paip^ (in4 peo^ti^i ^ ^e 
inflicted by the said recked 9iCt, pppp biglers, c^rimt 
inn-keeper», or victimll^rs, fei hiiyjl^ or spUip^ of gW^ \ 
such forff iutres to bp recpyjes^pd by snichL pnesmf ^ and \^ 
such manner and form, and witfiip sw|h tiipe, 9^4 to v^^x^ 
pses as are prescribe^ by ibe.s^id joet ; pp^ ibiogip thp f^i4 
fecited apti or in Qik^r Ipw pr st?tpte,» to .thp ic^pjt^pu^ 
thereof;^ in ^ny wisi^ PQitvyiths^apding* . ; . 

If »ny hare, 2d. And be it further en9cted by tlje authority, pfor.^idf 

^L^ihe Iho^^ ttiat if any hare, pheasant, jpartridgf, moor, hpft^b-ppic, 

^Ml^fi d'^ ""' ^^ growsje, shall be found in tbe shop, feoua^^ 9Jf po39es9iop 

son, &c. it of any person or persons wbsfctsoever, np.t f^ijA^^ ^.r *Hf 

an expoilnl^ own right to kill gai»e, ^r l>eing eotitlpd tbereto,. updpf 

*^ ^^^' (^opap person sp qualii^d, Jhe apme i^bpU tfP ^«|i»^H 

deem^d^ pud taken to bepn esspo^ipgithereoCJtP ^> ^rtbl9 



the true intent and meanit^ of this and the said reciled 
act; any diiiwin this, or in the said recited act contaiQcd> 
to the contrary thereof, io any vim notwithstanding. 

', 3d. And be it ftirther enacted by the authority afortoiid^ KiUins; anj 
that if any person qr persons whatsoever^ shall take, kili^ tlie ni^ht, to 
or destroy any hlu-e, pheasant, parlirUge, moor, headi^ j"^'*: J^Jjj^ 
g^ine, oi; grouse, in the nighttime, the person or persdns 
so offending, shall. likewise^ for every suxrhoffeace^ lacia^ 
such forfeitures, pains, and .pendties, as aforesaid, to be 
recpyered likewke by snitf^h meana, wrdun such time, and 
t9 siic)^ fise9 as fl/pris^dv 



I- • ' 



.4ih. And iwb^eas veiy^eat ncidibers of *^ilii fowl, of 
several Jdnds, are destroyed by the pei^nicioas practice of 
driving and. taking- ibem with' hoy«, <iitfn$ls; btid otbef 
nets> in 'thd.faDs, lakes, and broad wbt^^, vriiefe fowl 
resort in the moulting time, and that at a seasdti of the 
year when the fowl are sick, and moulting their feathers, 
and the flesh unsavgry and unwholesome to the prejudice 
of those that buy them, and to the great damage and de- 
cay of the breed of wild fowl, be it therefore further en- No person 
acted, by the authority aforesaid, that if any person or fj^^ ^g^ jQiy^ 
persons whatsoever, between the first day of July, and the ^^^y^^ 
first day of September, as they shall yearly happen, shall, take any ^Id 
by hays, tunnels, or other nets, drive and take any wild faay8,*&c;^ 
duck, teal, widgeon, or any other fowl, commonly re- 
puted water fowl, in any of the fens, lakes, broad wa- 
ters, or other places of resort for wild fowl in the moult- 
ing season, such person or persons who shall so offend, On forfeiture 
and thereof shall be convicted before any one or more of ^nd fowl. See. 
her majesty's justices of the peace for the county where J?Jf jjj'^jjj^^^** 
such offence shall be copnmitted, by the oath of one or the other to 
more credible witness, shall, for every wild duck, teal, or be levied by 
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dirstress, for other Mater fowl so taken ts aforesaid, forfdt and paj the 

w&iit of which 

the offender to sum of five shillings, one moiety thereof to be||aid to the in*. * 
iTCh*h^% &c! former, and ihe other moiety to the poof of the parish 
to be destroy- \^'here such offence shall be committed ; the same to be 
* levied by distress and sale of the offender a goods, by trar- 
rant under the hand and seal of the justice and justices of 
# die peace, before whom the offender shall be convicted, 

rendering the overplus, if any be, above the. penalty and 
diarge of distress, and for waul of distress, the offender 
or offenders shall be committed tatbe bouse of correctton, 
for any time, not exceeding one month, and not less than 
fourteen days, there to be whipt, and kept to hard 1% 
bour; and the justice or justices of the peace, before 
whomrSiicli person or persons so offending, shall be con- 
victed, shall order such hays, nets, or tunnels, dwt were 
used in driving and taking the said wild fowl as aforesittd^ 
to be seized and immediately destroyed, in the presence 
of such justice or justices, 
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43 Geo; S. Caf. 93. 

AH that has reference t^"* the case in. this act^ is odQ^ 
tained in 48 Geo. 5. c. S5. as follows : — 

48 Geo. 3. Cap. 55. 

J/i -dfcf ^r repealing the Duties of Jssessed Tavesj 
and granting new Duties in lieu thereof , S^c. 

I^N the airangement of liiis act, is -contained a variety of 
regulations for the coileetion -of .^iities^ upon several dif- 
ferent charges, amongst others, and what applies to 4hk 
case is the duty upon game licences, of which the fol- 
lowing is the schedule. 

Game Duty Certificate (A.) 

Receipt to be given under this act, on the payment of 
the duty for a gamekeeper, being a servant to the mas- 
ter or mistress, or the lord or lady, or other proprietor 
of the manor or royalty. — 

Received from A. B. fesiding in the parish of C , 

in tlie said county, an assessed servant of D 



(in exchange for his certificate), a receipt under the 
hand of G. H. one of the collectors of assessed taxes 

for the said parish of C , for the sum of one guities^ 

as the game duty chargeable upon the said A. B. in respect 
of his deputation a:* gamekeeper of the manor or royalty 
of E — , in the said county. — Given in pursuance of an 
act passed in the foriy- eighth year of tlie reign of George 

the 1 bird, and certified the day of , in the year 

of our lord, &c. 
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Game Dut/Certific9.te (B.) 

Received from Ai B. residing in the parish of C 
10 the said county, in behalf of-D. fi. -aa mnesfled s^rtant 
of F. G. (in exchange for ibis Certificate), ji Heceipt m^ 
der the hand of H. J. one of the collectors of taxes of the 
said parish of C-^- , for the sum of one guinea, as the 
game duty chargeable upcd tb^ said s^srvant, in respi^ct of 
his deputation as.gamejieeper of the ffumqr 9r rxnfolty of 
K. in the said county. — ^Givenin pursuance of an act passed 
in the forty-eighth year of the zeiga of George - the Thi^ 
«ud certified the. — — day of •— ! — , in the year of our lofdi 
&c. 

Game Duty Certificate (.C.) 

To be issued to every gamekeeper, not being an as^ 
scssed servant to any person or persons. 

Received from A. B. reaidkig Ih the parish cdFC f 

m the said crnuity, (^in exchange for .this certificite), ii re- 
ceipt, under tlie hand of D. £. one of the collectors of the 

asscs$e<i taxes for tlie said parish of C > for the sum 

of three guineas, for the game duty chargeable upon the 
said A. B, in respect of his deputatioo as gamekeeper of 
the manor or royalty of K. or if in Scotknd, gamekeeper 
of the lands ia the said coontr, die said A. B. uot being 
an assessed sarrant to any person or perao ns , — Given in 
pui^uance of an act passed in tlie fbrty-eigbth year of 
the T^igii of George the Third, and certified the --i — day 
«f « , in the vear of our lord^ &c. 

By the letter of these certificates;, it is dearly diown, 
that the lejislatuie had do cooteaiplatiQO of any odicr 
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^ right than liie lord or lady 7)f the manor or royalty ^ flier« 
being a marked distinction 1fet\w^n the grant of licence 
to a gamekeeper ia EiMdandy and one in SiSotland, the« 
tirst, being in ^respect of the nianor^ the second, of the 
lands, and tliis regulatioa brings the right specifically^ 
down to the forty-eighth of tile piesent reign, and oi% 
%yhich there is no subsequent act to abrogate or r4M)euL 
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S. Brooke, Printer, 
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